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.  DEPARTMENT OF THE ARMY
OFFICE OF THEJJUDGEVADVOCATE GENERAL
WAEHINGTON, DC 20310:2200

Tra o "j i
b REPLY TO
o ATTINTION OF e

DAJA-ZA Sy o a1 October 1988
~ MEMORANDUM FOR: ALL TRIAL DEFENSE SERVICE PERSONNEL
":SUBJECT. Tenth Anniversary’ Message

1. This year marks the tenth anniversary of the- founding of the
United States Army Trial Defense Service (TDS). Since 1978 TDS has
developed into a dynamic, flexible, and efficient organization
dedicated to providing top quality representation to service
members in any forum. It has clearly achieved -its goal of ensuring
that soldiers and commanders understand that the Army's defense

- counsel are independent of command contrcl and deserve the full
‘confidence of their clients. :

o 2.’ I extend my personal thanks and congratulations to all the

. attorneys and support personnel who have served and are serving in
"TDS. I am very proud of ‘the contributions that the attorneys and
support personnel of TDS have made to the Army.

' HUGH R.' OVERHOLT
~ Major General, USA
The Judge Advocate General
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Legality of the “Safe-Sex” Order to Soldlers Havmg AIDS

Ma]or Eugene R. M:lhzzer
Instructor, Criminal Law Division, TJAGSA

Introduction

A cornerstone of the Army s AIDSl pohcy is the re-
quirement for commanders to formally counsel soldiers
who test positive for the HIV antlbody 2 This counselling
includes an order to inform potentlal sexual partners of the
soldier’s diagnosed condition prior to engaging in intimate
sexual behavior and not to engage in unprotected sexual re-
lations.* The regulation provides that soldiers who willfully
disobey ‘this order may be considered for administrative or
disciplinary action. * ,

Manning. The judge dismissed a disobe:dience‘ cliarge
against the accused for violating the “safe-sex” order be-
cause it had an insufficient military nexus and was overly

~broad.” The military judge’s ruling was based primarily on

an application of United States v. Roach.® In Roach, the
Coast Guard Court of Military Review held that an order
not to consume alcoholic beverages was an unlawful order,
as it had an inadequate connection to a military duty justi-
fying its enforcement.® This article will s'peciﬁcally address

the applicability of Roach to the “safe-sex” order, as well as

The legality of such an order—the so-called “safe-sex” ' the lawfulness of the safe-sex order in general

order—has never been directly reviewed by the military ap-
pellate courts. Thus far, several service members have been
convicted by court-martial for violating the *“safe sex’” or-
der, but their cases have not yet been decided on appeal.®
In addition, commentators have generally concluded that
the order is lawful. ¢ . . . :

In September 1988, however, a mlhtary Judge reachcd a
contrary result in-the court-martial of Private E-1 David E.

United States V. Roaeb

Seaman Roach, a crewmember of the USCGC Dependa-
ble, had a history of alcohol abuse and.alcohol related
misconduct. '° In early 1985, he was counselled on at least
three occasions for returning to his ship.in an intoxicated
condition.!' He was later screened and recommended for
attendance at mandatory Alcohol Anonymous meetings. 12

! AIDS is the acronym for acquired immunodeficiency syndrome. A person with AIDS has the human immunodeficiency virus (HIV), which damages the
body s immune system. Each of us has innate or natural immunities. We also acquire immunities, some even before birth. A fundamental element of the
immune system is the T-lymphocytes, which multiply to combat infections. T-lymphocytes are divided into two groups: T-helper cells and T-suppressor
cells. T-helper cells assist mobilizing other T-lymphocytes and enhance the responsiveness of the immune system in fighting infections. T-suppressor cells
become important after the infection has been fought off, as they inhibit the activity of the T-lymphocytes and terminate the immune system’s response. In a
person with AIDS, the HIV has infected and damaged the T-helper cells, rendering the person immunoincompetent and thus susceptible to a variety of
opportunistic infections which can cause death. See generally Facts About AIDS, United States Public Health Service, Winter 1986 Public Information Re-
lease; Surgeon General’s Report on Acquired Immune Deficiency Syndrome, United States Public Health Service, Oct. 1986.

2 Army Reg. 600-110, Identification, Surveillance, and Administration of Personnel Infected with Human Immunodeficiency Virus (HIV), para. 2-17a (11
Mar. 1988) [hereinafter AR 600-110]. The presence of an HIV antibody indicates that the person has been exposed to AIDS. It does not mean that the
person has AIDS or will necessarily develop AIDS, nor does it mean that the person has developed an immunity to AIDS. Baruch, AIDS in the Courts: Tort
Liability for the Sexual Transmission of Acquired Immune Deficiency Syndrome, 22 Torts & Ins. L.J. 165, 167 (1987). Many researchers now believe, howev-
er, that nearly all infected persons will have progression of illness and develop AIDS. Capofari & Wells-Petry, The Commander’s Duties in Army’s AIDS
Policy, Army Magazine, Sep. 1988, at 11.

3 AR 600-110, para. 2-17c. The sample order is stated in the following terms: “You will verbally advise all prospective sexual partners of your diagnosed
condition before engaging in any sexual intercourse. You are also ordered to use condoms should you engage in sexual intercourse with a partner.” Id.,
figure 2-2. The soldier is also ordered not to donate blood, sperm, organs, or other tissues; and to notify health care workers of his diagnosed condition prior
to seeking or receiving treatment. Id. The other services require commanders to issue similar “safe-sex” orders. See MEMORANDUM FOR THE AIR
FORCE SURGEON GENERAL, Subject: Policy for Administering the Order to Follow Preventive Medicine Requirements to Individuals Infected With
the Human Immunodeficiency Virus (HIV) and to the Use of Laboratory Test Results, dated 8 July 1988, amending, SAF/RS Memorandum, Policy on the
Identification, Surveillance, and Administration of Personnel Infected with the Human Immunodeficiency Virus (HIV), dated 23 September 1987, enclosure
at 12; see also SECNAYV Instruction 5300.30A, Subject: Management of Human Immodeficiency Virus (HIV) Infection in the Navy and Marine Corps, dat-
ed 27 October 1987, at para. 13b(1)(a) (counselling required).

4 AR 600-110, para. 2-17c.

S For example, Sergeant Richard W. Sargeant was tried by general court-martial on 27 August, 5 and 9 October, and 2 December 1987 for, inter alia, two
specifications of disobeying the *safe-sex” order in violation of Uniform Code of Military Justice art. 90, 10 U.S.C. § 890 (Supp. IV 1986) [hereinafter
UCMJ]. He was sentenced to a dishonorable discharge, confinement for nine years, total forfeitures, and reduction to Private E-1. The convening authority
approved the sentence, but pursuant to a pretrial agreement, reduced the confinement to five months. This case is currently before the Army Court of Mili-
tary Review. The author is aware of at least one other Army case (United States v. Negron, tried at Fort Sam Houston in early 1988) and two Air Force
cases where the accused was convicted of disobedience of the *“safe-sex” order. Several other courts-martial convictions have been obtained for AIDS related
misconduct, including United States v. Stewart, ACMR 8702932 (A.C.M.R. 9 Sept. 1988) (unpub.) (aggravated assault where HIV was transmitted); United
States v. Manning, appeal pending before A.C.M.R. (aggravated assault); United States v. Morris, appeal not yet filed with A.CM.R. (violation of UCMJ
art. 134 by engaging in unprotected sex after medical counselling); and United States v. Johnson, appeal pending before A.F.C.M.R. (aggravated assault).
Interestingly, the military judge in Morris issued a “‘safe-sex” order as part of the accused’s sentence in that case.

6 See, e.g., Wells-Petry, Anatomy of an AIDS Case: Deadly Disease as an Aspect of Deadly Crime, The Army Lawyer, Jan. 1988, at 17, 19-20.

7 Transcript of United States v. Private E-1 David E. Manning, at 45-48.

826 M.J. 859 (C.G.C.M.R. 1988) (en banc), certificate for review filed, 27 M.J.
% Id. at 861-66.

1014 at 860-61.

N4 at 861.

12 1d. The trial record did not indicate whether Roach attended those meetings. Id.
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He was also placed on a supervised antabuse program. '* In
August 1985 Roach was arrested by civilian authorities in
connection with his consumption of alcohol. * He later was
absent without authority (AWOL) from 13-17 September

11985."% 'Upon his return, Roach accompanied the shipona -

patrol to Key West, Florida. 16 The commanding officer
(CO) administered nonjud1c1al pumshment for Roach’s

AWOL oﬂ'ense, but then suspended the restriction portion
of the punishment and allowed Roach to go on overnight
liberty off the ship.!” Before departing the vessel, the CO
ordered Roach not to consume any alcohol. '® Roach con-
sumed alcohol during the afternoon, and evening while on
liberty, contrary to the CO’s order.' He eventually re-
turned to the ship where he set fire to a pamt locker
contammg combustible materials. 2 ‘

'Roach was charged in part, with disobedience of an or-

der by a superior commissioned officer “not to consume

alcoholic beverages,” in violation of artlclek 90, UCMJ. 2

He was convicted pursuant to pleas of this offense, and the

findings and sentence were later approved.

The Court of Coast Guard Military Review reversed, be-
ing ‘“‘unable to find an adequate connection to a military
duty to justify our enforcement of the order.” % The court
determined that the order did not serve any recognized mil-
itary purpose,? but was instead issued for. the paternalistic
purpose of protecting the accused.?’..Moreover, the court
was troubled by the commander’s failure to follow estab-
lished procedures. for assisting personnel toward
rehabilitation who have alcohol related problems. ?¢ Indeed,
the court found that Roach’s disobedience, given the cir-

cumstances, was foreseeable as the commanding officer had
.subjected him to an irresistible temptation to drink.?” The

B

.court concluded tpat “the use of a direct order not to drink
-alcohol is an unjust and unreasonable mechanism.to

achieve the commanding officers’s goals in circumstances

.such as these where patently legal and decidedly more effec-
‘tive'methods were available to the commanding officer and

were spemﬁcally rejected.” 28

Applying Roach to the Safe Sex Order

~ The lawfulness of virtually any order can be ascertained
by examining four prerequisites: 1) the order must relate to
a military duty;® 2) the source of the order (e.g., the issu-
ing individual) must have authority to issue the order;* 3)
the order must be directed specifically to a subordinate; *'
and 4) the order must be an understandable, specific man-

“date to do or not to do a specific act. > The Army’s detailed
~and spec1ﬁc regulatory requirements and guidance pertain-

ing to the “safe-sex” order® should all but eliminate any
legal issues pertaining to the second, third, and fourth

-"prerequisites.

As to the remaining issue—the requirement for a military
nexus—the military judge in Manning found the “safe-sex”
order legally deficient based on Roach. Upon close exami-
nation, however, Roach is distinguishable in several
important respects. 3

First, the “safe-sex” order in Manning, as in all such
cases, was given to protect people who might become inti-
mate with him from contracting a fatal disease. Unlike the
order not to consume alcohol in Roach, therefore, the “safe-
sex” order was clearly not issued for a purely patemalistic
purpose. Quite to the contrary, the order was given to pro-
tect persons other than the recipient from harm and,
indeed, death.

14 1d, Roach assaulted a police officer during this incident. Id. He was subsequently advised that his misconduct violated his Alcohol Abuse Aftercare Plan,
that it was considered his second *alcohol incident,” and that he was not “making a sincere effort to overcome . . . [his] alcohol abuse problem.” Because of
all these reasons, Roach was told he was being recommended for d1scharge Id

135 1d. Roach returned to the shlp following a telephone conversatlon between his commanding officer and his father. Id. at 861-63. The CO apparently as-
sured Roach’s father that if his son returned he would recelve only a captain’s mast, would not go on another patrol, and would receive an immediate
psychiatric evaluation. Id. at 863.

» 1614 at 861. The command antlclpated that a message authonzmg Roach’s discharge would be received dunng the patrol. Id.

17 Id.
187

. ¥4 o o

Wpg oo e T
2 1d. at 860. : ' ‘
Ry

214, at 864.

- 2414, at 865 (quoting Manual for Courts- Martial, United States, 1984, Part IV, para. 14c(2)(a)(iii) (hereinafter MCM -1984)).

25 Roach, 26 MLJ. at 865 (quoting United States v. Wilson, 30 C;M.R. 165, 166 (C.M.A. 1961).
26 Roach, 26 M.J. at 865, refernng to The Personnel Manual, COMD-TINST M1000.6.

27 Roach, 26 M.Y. at 865.

28 Id. These methods were the procedures set forth in The Personnel Manual and not allowing Roach to go on shore. Id,
2 See generally MCM, 1984, Part IV, para 14c(2)(iii).

. 3 See MCM, 1984, Part 1V, para. 14c¢(2)(a)(ii). If the order is issued by a superior commissioned officer or noncommissioned officer, the recipient must have
actual knowledge of the issuer’s status. See United States v. Oisten, 33 C. M.R. 188 (C M.A. 1963) MCM, 1984, Part lV para. 14c(2)(e).

31 See MCM, 1984, Part IV, para. 14c(2)(b).

3 See id., Part IV, paras. 14c(2)(c) and (d). Compare United States v. Warren, 13 M.J. 160 (C. M A. 1982) (order to “settle down” was not a positive com-
mand), with United States v. Mitchell, 20 C.M.R. 295 (C.M.A. 1955) (order to “leave out of the orderly room™ was a positive command). If charged under
UCM]J art. 90, willful disobedience is required for guilt. See MCM 1984 Part IV, para. 14c(2)(f); United States v. Young, 40 C.M.R. 36 (C M.A. 1969);
United States v. Ferenczx, 27 CM.R. 77 (CM. A 1958)."

M See supra note 3.

M For purposes of this article, the author ‘will assume that Roach was correctly decided.
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Second, the commander in Manning did not expose the
accused to an irresistible temptation to violate the order, as
did the commander in Roach, according to ‘the Coast

Guard Court of Military Review. In fact, a virtual medical

quarantine would have to be imposed in the case of HIV-
positive soldiers, such as Manning, to avoid the: presumed
temptation to violate the commander’s order. Although
such drastic measures would probably ensure compliance
(as would the shipboard restriction of the accused in

~ Roach), they would be both overbroad 3 and contrary to
regulation. %

Third, while the order in Roach created an absolute pro-
hibition against engaging in ctertain activity, the more
" limited order in Manning merely imposed reasonable condi-
tions upon an activity. Issues concerning the limited scope
of orders which intrude upon personal and private matters
‘will be discussed in greater detail in the following section. ¥

Finally, the “safe-sex” order in Manning was issued pur-
suant to a regulatory requirement. Thus, the order was not,
as in Roach, a commander’s ad hoc method for addressmg a

_problem whlch was contrary to a service pohcy

" Of course, the latter basis for distinguishing Roach begs
the question of whether the Army’s regulatory requirement
to give the “safe-sex” order. is itself lawful. Although cer-
tainly subject to debate, the better argument is that the
order has a sufficient military nexus without being unneces-
sarily intrusive and is, therefore, lawful This argument will
be developed next. ,

Military Nexus of the “Safe Sex” Order

The Manual for Courts-Mart1a1 defines the relatlonshxp
of an order to military duty in the following terms:

(iii) Relationship to military duty. The order must re- =
late to military duty, which includes all activities
reasonably necessary to accomplish a military mission,

. -or safeguard or promote the morale, discipline, and
usefulness of members of a command and directly con- °
nected with the maintenance of good order in the
'service. The order may not, without such a valid mili-
‘tary purpose, interfere with private rights or personal
affairs. However, the dictates of a person’s conscience,

_religion, or personal philosophy cannot justify or ex-
cuse the disobedience of an otherwise lawful order.
Disobedience of an order which has for.its sole object
the attainment of some private end, or which is given

. the sole purpose of increasing the penalty-for an of-.
fense which it is expected the accused may commlt is
not pumshable under this article.?® . ; :

Applylng the Manual standard ‘the “safe- sex" order has

‘aclear’ mrhtary nexus, at least where the soldier’s potentlal
“séxual partners are other service members. Indeed; few ac-

tivities could conceivably have as detrimental an impact on

mission accomplishment, morale, good order, and dlsc1p1me

as would the spread of AIDS within a military organiza-
tion. 3 The likely adverse impact on morale would remain
nearly as great, even where the disease was not transmitted,
when the uninformed and unprotected sexual partners later
learn of the soldxer s dragnosed condmon

A comparably strong mlhtary nexus 1is found where the
victims are civilians, provided they are family members of a

‘'soldier or Department of Defense (DOD) civilian emp]oy-

ees. The adverse impact upon morale, good order, ‘and
discipline would be predictable and significant. Moreover,
the governmental interest of avoiding the spread of AIDS
to health-care beneficiaries and civilian workers is both ob-
vious and reasonable. :

“The toughest case for showmg a suﬂic:ent mlhtary nexus
mvolves victims who are civilians not directly tied to the
mxlltary—so-called “unaffiliated” civilians. One argument

- in'support. of finding an adequate military nexus is that any

transmission of the disease, including to “unaffiliated” civil-
ians, increases the chances of further transmission among

 soldiers, their family members, and DOD employees. In es-
‘sence, this argument says that because an “unaffiliated”

civilian can act as a conduit for the spread of the disease

- among soldiers or other “affiliated” people, a sufficient mili-

tary nexus exists to require soldiers to warn these people
and to use condoms before engaging in sexual relations with
them. 4

" This- argument says too much. Any projected transmis-

 sion back to the post via a civilian is certainly hypothetical

and, at best, attenuated. Serious issues as to causation gen-
erally, and intervening cause in partlcular, could also be
raised. “* Such a broad theory of liability would also expand
the concept of military duty to include a whole range of ac-
tivities generally thought to be outside the scope of its
limits.

The better argument in support of finding an adequate
military nexus where “unaffiliated” civilians are involved is
far more direct. This argument provides that a soldier’s
conduct in engaging in unwarned and unprotected sex in

33 See Wells-Petry. supra note 6 at 19.-But cf. Judd :v. Packard, 669 F.Supp. 741 (D. Md. 1987) (inmate not denied any constitutional rights due to his
placement in state pnson hospital isolation unit while being tested for AIDS); Powell v. Oklahoma, 647 F.Supp. 968 (N.D. Okla. 1987) (prison ofﬁcnals justi-
fied in segregating prisoner who tested positive for HIV).

36 See Army Reg. 600-20, Army Command Policy, para. 5-4b(3) and (4) (11 Mar. I988) Addmonally. the restriction in Roach was lmposed as pumshment
for earlier misconduct. No similar basis for restriction is available merely because a soldier tests posmve for the HIV antibody.

3 See infra notes 64—65 and accompanying text.
38 MCM, 1984, Part 1V, para 14c(2)(a)ii).

3 See Wells-Petry. supra note 6, at 19-20. In this regard; an order based on health concerns w:tlun a military community has been upheld agamst a claim
that it contravened personal religious convictions. United States v. Chadwell, 36 C.M.R.'741 (N.B.R. 1965) (refusal to obey order to recelve moculatlons),
see generally Umted States v. Wheeler, 30 CM.R. 387 (C.M.A. 1961).

4 cf. United States v. Trottler. 9 M J. 337, 349-50 (C M.A. 1980) (off- post drug commerce is semee eonnected because of i its potentml detnmental eﬂ'ect on
the mstal]atlon)

' 41 The defense of mtervenmg cause has three elements: ) the i injury or death resulted from an mdependent. mtervemng cause; (2) the accused dld not par
ticipate in the intervening cause; and (3) the mtervemng cause was not foreseeable. See generally Dep't of Army, Pam 27-9, Military Judges’ Benchbook,
paras. 3-88, 3-154, and 54 n.2. Accordingly, an issue as to foreseeability of further transmission may be raised in connection with this asserted basis for
establishing & military nexus, See generally United States v. Varraso, 21 M.J. 129 (C.M.A. 1985); United States v. Gomez, 15 M.J. 594 (A.C.M.R. 1983).
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the civilian community, after having been advised of the
consequences, is so extremely service discrediting that it
can serve as the proper basis for a preventive order. The
courts and boards have found, for example, that mtentlon-
ally failing to pay a civilian a just debt*? and. publlc
drunkenness #* -constitute service dlscredltmg condudt. Wlth
regard to sexually related. activities,. pubhc cohabitation 'in
the civilian' community “ and cross-dressmg 4 have like-
wise been determined to be'service discrediting.* Given
these precedents, the conclusion is apparent that knowmg]y
exposing civilians to a fatal disease’ by failing to take rea-
sonable precautions is likewise service, discrediting and
may, therefore, establish the requisite mllltary nexus for a
lawful order. 4"

Even if the “safe-sex” order is determmed to be over-
broad as applied to certain civilians, this would not cause
the order to be unenforceable in cases where a clear mili-
tary nexus is established, i.e., soldier-to-soldier contact, 4
Certainly a soldier could not complain that he lacked fair
notice regarding the legality of his conduct, ¥ “as the various
counselling sessions and the commanding officer’s order

order intrudes impermissibly upon constitutionally protect-
ed -areas in some cases, this would not invalidate the order
when apphed in circumstances clearly lackmg in. those
protectlons

©‘That the “safe-sex” order might interfere wnth pnvate
nghts or personal affairs would not render it unlawful, pro-
vided that a *‘valid military purpose” supports the order. ¥
For example, the order to remove a bracelet > and a regula-
tion prohibiting loans between subordinates and superiors >
have been upheld as lawful even though they concern pri-
vate rights or personal affairs.

‘More directly to the point, certain sexual actlvmes on the
part of soldiers can be regulated or even prohibited out-
right. Under some circumstances, consensual heterosexual
sodomy * and consensual indecent acts, % for example, are
prohibited under military law. Fraternization* and sexual
relations between cadre members and trainees are like-
wise prohibited. Military law also ‘proscribes adultery; >
and fornication, if not strictly private, is also deemed to be
criminal. ¥ Sexual acts with a human corpse® and a chick-

would provide such notice. Similarly, even if the “safe-sex” en¢' are likewise offenses under military law. Even

42 United States v. Kirksey, 20 C.M.R. 272 (C.M.A. 1955).

43 United States v. McMurtry, 1 CM.R. 715 (A.F.BR. 1951).
4 United States v. Leach, 22 CM.R. 178 (CM.A. 1956).
4 United States v. Davis, 26 M.J. 445 (C.M.A. 1988).

46 The gravamen of a clause 2, article 134 violation is the resultmg impact of the accused’s conduct upon the armed forces. Although the accused’s misconi-
duct must, therefore, be knowing and not negligent, a specific intent to bring the service into discredit is not required. United States v. Armstrong, 11 M.J.
740, 741 (A.CM.R. 1981).

47 See generally United States v. Mllldcbrandt 25 C.M.R. 139, 142 (C M.A. 1958). Assuming the underlymg conduct is service discrediting, it could serve as
a basis for a violation of UCMJ art. 134 clause 2. See MCM; 1984, Part IV, para. 60c(3). If this is true, an argument could be made that an order not to
engage in “unsafe sex”’-—in other words, an otder to'obey the law—is unenforceable, either because of the ultimate offenses doctrine, United States v. Land-
wehr, 18 M.J, 355 (C.M.A. 1984), or because the order lacks content (i.e., is merely an order to obey the law). See United States v. Bratcher, 39 CM.R. 125
(C.M.A. 1969); United States v. Beattie, 17 M.J. 537 (A.C.M.R. 1983). The ultimate offense doctrine would not apply, however, as the order would be given
to obtain compliance rather than to enhance punishment. See Landwehr, 18 M.J. 355 (C.M.A.. 1984); United States v. Petterson, 17 M.J. 69 (C.M.A. 1983).
As to the issue of content of the order, separately charging disobedience should, in fairness, be allowed at least until the appellate courts decide whether
“unsafe sex” by an HIV-positive soldier violates the law as a distinct, substantive offense under another theory, such as assault. Compare United States v.
Stewart, ACMR 8702932 (A.CM.R. 9 September 1988) (unpub.) (aggravated assault conviction affirmed where the disease is transmitted), with United
States v. Morris, appeal not yet filed with A.C.M.R. (military judge dismissed the assault charge because no evidence of transmission of the disease was
shown). See generally Wells-Petry, supra note 6, at 20-26, for a discussion of other offenses which may be violated by AIDS related misconduct.

8 See generally Parker v. Levy, 417 U.S. 733, 752-57 (1974).
49 See id.; see also United States v. Johanns, 20 M.J. 155 (C.M.A. 1985); United States v. Kick, 7 M.J. 82 (C.M.A. 1979); United States v. Lowery, 21 M.J.

998, 1000 n.2 (A.C.M.R. 1986) (even absent codification in the 1984 Manual, the accused was on notice that his sexual conduct with enlisted soldiers consti-
tuted a crime), aff’d, 24 M.J. 347 (C.M.A. 1987) (summary dlsposmon)

50 For example, an attempt to extend the “safe-sex” order to the marital relationship may intrude lmpenmssxbly upon constitutionally protected areas. See
Griswold v. Connecticut, 381 U.S. 479 (1965); see also United States v. Scoby, § M.J. 160, 165-66 (C.M.A. 1978). But see Doe v. Coughlin, 71 N.Y.2d 48,
518 N.E.2d 536, 523 N.Y.2d. 782 (N.Y. App. 1987) (some heterosexual marital contacts might be constitutionally limited to avoid transmission of AIDS);
Doe v. Commissioner, 509 N.Y.S.2d 209, 125 A.D.2d-783, 55 U.S.L.W. 2400 (1986) (policy of not allowing an inmate with AIDS to have conjugal visits
with wife was rational and enforceable given the risk of transmission and the dire consequences attendant to disease control and operational exigencies).
Such a limitation, however, would not render the “safe-sex” order unenforceable when applied to other relationships. See Bowers v. Hardwick, 92 L.Ed.2d
140 146-47 (1986) (state may prohibit consensual sodomy among homosexuals as the marital relationship or other protected interests or rights are not in-
volved); see also Scoby, 5 M.J. at 165-66. The “safe-sex” order required by the Army regulation does not extend to the marital relationship. AR 600-1 10
para. 2-17c.

SIMCM, 1984, Part 1V, para 14c(2)(a)iii); see Chadwell, 36 C.M.R. 741 (N.B.R. 1965).
2United States v. Wartsbaugh, 45 C.M.R. 309 (C.M.A. 1970): see also Goldman v. Wemberger, 106 S. Ct. 1310 (1936)
33 United States v. McClain, 10 M.J. 271 (C.M.A. 1981). :

34UCMIJ ant. 125; see United States v. Scoby, 5 M.J. 160 (C.M.A. 1978) lndeed the Supreme Court has expmly determined that homosexual sodomy is
not a constitutionally protected activity. Bowers v. Hardwick, 92 L.Ed.2d 140 (1986).

53 United States v. Woodard, 23 M.J. 514 (A.F.C.M.R. 1986), set aside on other grounds. 24 M.J. 514 (A.F.CM.R. 1987).
36 United States v. Moultak, 24 M.J. 316 (C.M.A. 1987).

57 United States v. Lowery, 21 M.J. 998 (A.C.M.R. 1986), aff'd, 24 M.J. 347 (CM.A. 1987) (summary disposition); United States v. Adams, 19 M.J. 996
(A.C.M.R. 1985).

38 United States v. Hickson, 22 M.J. 146 (C. M. A. 1986), Unlted States v. Maxwell, 12 M.J. 229 (C.M.A. 1986).
9 Hickson, 22 M.J. at 150.

% United States v. Mabie, 24 M.J. 711 (A C.MR. 1987)

6! United States ¥. Sanchez, 29 C.M.R. 32 (C.M.A. 1960).
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cohabitation in the civilian community62 an’d cross-dress-
ing® can be:punished:under the UCM). -

‘When the command intrudes upon the sexual activities of

a soldier, however, the intrusion should be as limited as
possible while serving the military purpose. This_is simply

another way of stating the requirement that orders serve a .

military purpose, % as the unnecessarily broad and intrusive
aspects of an order would lack a sufficient military nexus. -

Tested against this standard, the required “safe-sex” or-~

der is as limited as possible while fully achieving its military

purpose. Soldiers are not quarantined, nor are they prohib-

ited from engaging in sexual intercourse. ¢ They are instead
simply required to ensure that potential sexual partners are
protected and informed. Merely because the number of

willing partners may be diminished does not mean that the.
order is unnecessarily .intrusive. The prohibition against

adultery, carnal knowledge, and fraternization, for example,

reduce the pool of potential sexual partners without, bemg;,

overbroad or otherwise unenforceable. -,

Fmally, the “safe-sex” order comports ‘with the recom-"
mendations of the President’s Commission on the HIV-

Epidemic. The commission recommended, in part:

Adoption by the states of a criminal statute—directed
to those HIV-infected individuals who know of their
status and engage in behaviors which they know are,
according to scientific research, likely to result in
transmission of HIV-—clearly ‘setting forth those spe-
‘cific behaviors subject to criminal sanctions. ‘With
regard to sexual transmission, the statute should im-
“'pose on HIV-infected individuals who know ‘of their
status Spectﬁc aﬂirmatlve dutm to disclose their condi-
tion to sexual partmers, to obtain their partner’s
knowing consent, and to use precautions,; punishing
‘only for-failure to’ comply thh these afﬁrmatlve" ‘
: duttes 8 : '

6 Umted States v. Leach 22 C. M R. 178 (CM.A. 1956)
6 Umted States v. Davis, 26 M.J. 445 (C.M.A. 1988).
64 MCM, 1984, Part 1V, para. 14c(2)(a)iii).

In summary, the “safe-sex” order has an obvious military..
nexus when ‘the soldier’s potential ‘sexual partner‘is a ser-
vice member, family member, or civilian eémployee. An -

arguable nexus is present even for “‘unaffiliated” civilians,”

given the severely servrce dtscredltmg lmpact of unwarned -
and unprotected sex in the civilian commumty under such
circumstances. Even if the order lacks a sufficient mx]ttary,. .

nexus in some cases, it is sufficiently definite and related to

a military purpose to support its lawfulness in most circum- ;

stances. Because the order is narrowly drawn to achieve its

military purpose without unnecessarily intruding into pn-u

vate areas of conduct, it is not rendered unlawful because it

modifies sexual behavior. The “safe-sex” order, in short, is

a lawful nuhtary order.

Conclusron

As recent events demonstrate, the lega]xty of the "safe-
sex” order is not settled. Persuasrve arguments agatnst the
lawfulness of the order can surely be made in certain cases. .

More sweeping arguments against the legality of all such-
“safe-sex” orders will no doubt also be advanced. Despite.
all of these contentions, the “safe-sex” order would consti-
tute a lawful military order in most circumstances. Until
the appellate courts authontatlvely decide this issue, how-
ever, the legality of the “safe-sex” order w111 surely remain

-a sub_]ect of academic controversy and adversarral,‘

contentlon i : L

Editor’s note—As this article went to p_rint.' }the Air' Force
Court of Military Review decided the case of United States -

V. Womack ACM 26660 (A.F.C.M.R. 27 Oct. 1988) (en
.banc).'In Womack, the court “affirmed the accused’s conv:c-f

tion for violating a “‘safe-sex” order from his commander by

engaging in unwarned and unprotected homosexual sodomy.’

~

65 Compare the limited “safe-sex” order in Manning to the absolute prolubltlon agamst dnnkmg alcohol in Roach.

66 Report of the President’s Commission on the Human Immunodeficiency Virus Eprdemlc, 24 June 1988, at 9-46. Consxstent with these reeommendatlons
‘In 1987 alone, 29 bitls contammg criminal sanctions specifically dealing with AIDS were introduced ‘in state’ legislatures. Five states have: enacted
statutes which ‘criminalize certain behavior by individuals who have tested posmve for Human Immunodeﬁclency Virus (HIV), the Virus which causes

"AIDS—as well as those who have AIDS or AIDS-Related Complex (ARC),’

M. Schechter, AIDS: How the Disease Is Being Criminalized, American Bar Association Cnmtnal Justtce, ‘Section of Criminal Justice 6, 7 (Fall 1988, vol 3
no. 3).(citing Draft Report of the Amencan Bar Assocmtion Sectron of Criminal Justice Ad Hoc Commrttee on AIDS and the Cnmmal Iustlee System

March 1988, p 59).

Common Sense and Artlcle 9 A Umform Approach to Automoblle Repossessrons - )

Captam DarryllK Jones : S I LR
"* Office of thé Staff Judge Advocate, Fort Campbell Kentucky g

Introductlon _

At best, automobile repossessron cases are vexing irri-
tants for legal assistance attorneys. They are particularly
frustrating given the circumstances in which they typically

o1

LA

arise. Often, the clients are facing extreme financial difficul-:

“ties. Although the clients may have suspected that

repossession was likely for quite some time, they may nev-
ertheless have delayed seeking an attorney’s assistance in
hopes that the inevitable would never occur, They may
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even have delayed secking legal help until after the repos~ i
session. The longer the-clients wait before seeking:

assistance, the more they limit their options and the attor-
ney’s ability to obtain relief. :

Clients who seek legal assistance earlier in the reposses-i
sion process preserve their options, which may include

preventing the repossession altogether, allowing the client
an opportunity to reclaim the vehicle after repossession, or
limiting the client’s liability to the loss of the vehicle itself.
Many of the actions considered by the attorney will be
based on the provisions in Article 9 of the Uniform Com-
mercial Code (U.C.C. or the Code).' This article begins
with a discussion of steps that may be taken to eliminate
the need to resort to the U.C.C. Because these steps will not

always be successful, the article also examines the protec- .

tive provisions of the- U.C.C. and how they have been
interpreted and applied by various courts. ? ,

Preventmg Repossessnon

The most typical causes of automobile repossession are
debtor ignorance and procrastination. When debtors fail to
seek legal assistance because they are unaware of their
rights with respect to secured transactions or.because they

believe that nothing can be done to prevent the reposses- .
sion, the attorney will indeed be able to do little following .
the repossession Hence, the attorney’s first step in prevent-

ing repossessron is to educate potentlal clients so they will
seek help.? v

If the legal education campaign has been effective, the at-
torneys should see their clients well before repossession.

occurs. At the initial meeting, the attorneys should gather

the information necessary to formulate their strategy, deter-.
mine how ‘many months the clients are behind in their’

payments, and consider what actions the creditors have al-
ready taken. It is also important to-obtain copies of

purchase and finance contracts, payment booklets, checking 5
and savings account statements, leave and earnings state-*

ments, and summaries of the clients’ monthly expenses. The
attorney should inquire into the clients’ payment histories

and determine whether the creditors have previously.
threatened repossession. If time permits, attorneys should

obtain their clients’ credit reports.*

" Attorneys must also direct some attention to the vehicles.

They should determine the mechanical condition of the*

cars, as well as the retail and wholesale values of the cars.
The clients should be encouraged to keep the cars clean and
mechamcally sound, if possible, to protect the resale values
in case the clients are forced to sell the cars.

All of this information is essential in determining strate-
gy and predicting the likelihood of success. For example,

the prospect of obtaining alternative financing may be dis- "~
counted if the clients have grossly abused their previous

credit privileges. Conversely, if the attorney determines that
the delinquency is due merely to a temporary cashflow

problem, it may be prudent to dedicate substantial time to

negotiatihg with the creditors. Because time is always of the .

essence, it is important that the attorneys become complete-
ly familiar with the circumstances before devoting thelr
attentlon to one approach or the other v

The ﬁrst. often overlooked, approach is sunply contactmg
the creditor and requesting an extension. To be successful, .

attorneys must satisfy the creditors that their clients are
credit-worthy and can cure the delinquency within a rea-

sonable period. Otherwise responsible payment histories
and good-credit ratmgs will assist in both respects. Exten-
sions, which: are mexpensrve and painless, should never be"
overlooked. :

Often, obtaining an extenéion is simply a matter of show-

ing the creditor that an extension is in the creditor’s best

interest. Perhaps the delinquency is due to an unexpected,
nonrecurring expense. In this case, it would be foolish for,
the creditor to repossess the car and further jeopardize their
ability to collect on the loan. If, however, the client’s delin-
quency is. the result of a long term overextension of
finances, it is unlikely that the client’s financial situation
will improve within a short period of time. Under these cir-

1

cumstances, the attorney might assist the client in
developing a written plan that shows how the client propos-

es to cure the delinquency. A written proposal is often more

effective than verbal assurances, because it shows that the |

client has given serious consideration to the problem. Even
a plan that'stretches over six months or more may provide
the creditor with a greater return than if the creditor repos-
sessed and resold the car. Upon resale; the creditor may not
receive the full amount of the outstanding debt, and it will
be difficult to collect the deficiency because of the client’s

poor financial situation. Thus, an extension may be in the

creditor’s best interest even though the client’s financial po-
sition seems hopeless. .

A second, less ‘desirable optlon involves assxstmg the cli-
ent in refinancing through the original or another creditor
with the goal of achlevmg lower payments. The attorney’s
role in this process is essentially an advisory one. The attor-
ney should discourage the client from using an easily
obtainable; high interest loan; such loans invariably worsen -
the client’s financial situation. Even the more competmve
loans should be avoided, if possible, as they often increase
the client’s long term debt by combirning lower periodic
payments with higher interest rates or longer loan terms.
Even under these circumstances, however, refinancing may
be preferable to repossession, and should ‘be considered.

" A final approach involves selling the car to a third party"

and obtaining & release from the creditor. Here, too, the at-
torney’s participation will be limited. Although the attorney
may give the client a few practical tips to increase the prob-

kablhty of selling the car, the attomey s main concern will be

ensuring that the creditor nges the client a written release
and not just an acquiescence in a third party’s assumption

_of the debt. The attornéy may even draft a release for the
. creditor’s signature. Of course, without evidence of the re-

lease, selling the car may be no solution at all. Although

1 Uniform Commercial Code (9th ed. 1978) [hereinafter U.C.C.]. The U.C.C. has been adoptedlin all states except Loulslana J. White Iand R. Summers,

Uniform Commercial Code 1 (2d ed. 1980).

trends.

2Rather than concentrate on a single jurisdiction, this article will delmeate general rules. Specllic cases are discussed in order to identify and cxempllfy

3 On most military installations there are media available for this purpose. The newspaper, daily bulletms, and information papers are excellent resources. :

“See 15 US.C. § 1681g (1982).
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selling the car and obtaining the release may seem simple

enough, -this approach can create additional problems, be- -

cause a client who sells his only vehicle must find
transportation. Obviously, collateral consequences such ‘as
this must be considered when adoptmg a given course of
actlon

Post-Repossessron ,
" Sometimes, desplte the attorney s best eﬂ'orts or because

of client procrastination or ignorance, the creditor will re--

possess the client’s car. It may then appear that the damage
is complete and there is no remaining need for an attorney.
On the contrary, it is at this point.that the client most
needs legal counsel. The U.C. C. contemplates as much:

In the area of rights after default, our legal system has
traditionally looked with suspicion on agreements:
designed to cut down the debtor’s rights and free the
“secured party of his duties. . . . The default situation
offers great scope for overreaching; the suspicious atti-
tude of the courts has been grounded in common
sense, * -

Because the chent is very vul.nerable after repossessron, the
attorney’s efforts on the client’s behalf are critical at. this
stage. The attorney must alert the client that the bank may

sell the automobile for whatever price is easily ‘obtained,

and that this price may not be sufficient to extinguish the
client’s debt.¢ If this occurs, the bank may attempt to ob-
tain a judgment against the client for the deficiency.? Once
the judgment is granted, the client will have little recourse,
having already lost the car and whatever equity may have

accrued. The client’s credit rating will have been damaged, -

and there will be an-outstanding judgment against him.

. The attorney’s active participation ina post-repoSsession
case can prevent the above scenario from occurring, Article
9 of the U.C.C. may provide the attorney not only with the
tools, but with the remedies as well. It establishes procedur-
al protections designed to ensure that the debtor is treated
fairly and is not saddled with an unjust deficiency judg-
.ment, The courts have also fashioned a forfeiture penalty to
be used-in case the creditor fails in its obligation to treat the
client fairly. Skillful use of both the procedural protections
and- the available remedy may protect the client from fur-
ther damage. e

“Two lmportant protectlons estabhshed by the Code are
the right to receive notice prior to sale of the collateral and
the requirement that any sale of the collateral be conducted

in a commercially reasonable manner.® It is important that -

3U.C.C. §9-501 (Comment 4) (9th ed 1978).

these protections be enforced. Insrstmg on strict compliance
will either ensure that the collateral'is not sold for a grossly
inadequate price or, as discussed Jater, prevent the creditor
from asserting a large deﬁclency judgment against the debt-
or. The rights to receive notice prior to sale and to a
commercrally reasonable sale of the collateral are estab-
lished in § 9-504(a): ' ‘

Disposition of the collateral may be by public or pri-
vate proceedings and may be made by way of one or
more contracts. Sale or other disposition may be as a
unit or in parcels and at any time and place and on -
any terms but every aspect of the disposition including
the method, manner, time, place, and terms must be
commercially reasonable. Unless' collateral is perisha- -
ble or threatens to decline speedily in value or is of a
type customarily sold on a recognized market, reasona- -
ble notification of the time and place of any public sale
or reasonable notification of the time after which any
private sale or other intended disposition is to be made.

. shall be sent by the secured party to the debtor, if he
has not signed after default a statement renouncing or -
modifying his right to notification of sale.® :

Note that §9—504(3) establishes two exceptlons to the
debtor’s right to receive notice prior to sale.or other dispo-
sition. The first is of no concern in automobile possession
cases because an automobile is not- perishable and does not
speedily decline in value.- The second exception, which ap-
plies only when there is a recognized market for the
collateral, is equally inapplicable given the case law. It is
settled that there exists no “recognized market” for used
automobiles. ' Generally, a recognized market is one in

‘which the pnce of goods does not depend on individual dif-

ferences and is essentially nonnegotiable. !! In contrast, the
price of a used car will depend on several factors, mcludmg ‘
“make, style, horsepower, age, and condition.” !> Thus, nei-
ther of the exceptlons to the notice requirement apply in
automobile repossession cases. . :

The requirement that notice be reasonable has provided
the impetus for much litigation. The dispute most often
arises when the debtor has not actually received notice, al--
though the creditors may have made some attempt at actual
notification. The Code does not define “reasonable” notifi-
cation, although the comments to § 9-504 provide some
insight: N :

“Reasonable notlﬁcatron” is not defined in this Article;
at a minimum it must be sent in such time that persons
entitled to receive it will have sufficient time to take

6 One study indicates that the average resale pnoe of repossessed cars is only 52% of the retail value See J W]nte and R. Summers, supra note 1, at 26—9

7 The credltor has the nght to apply the proceeds of sale to the followmg

(8) The reasonable expenses of retaking, holding, preparing for sale or lease, selling, leasing and the like and to the extent provrded for in the agree-
" . ment and not prohibited by law, the reasonable attorney’s fees and legal expenses incurred by the secured party

(b) the satisfaction of indebtedness secured by the security interest under which the disposition is made; o :
(c) the satisfaction of indebtedness secured by any subordinate security mterest in the collateral if written notification of demand therefore is recewed

before distribution of the proceeds is completed.

U.C.C. §9-504(1) (1978) The debtor is liable for any deﬁclency U.CC. § 9—504 (1978)

SU.C.C. § 9-504(3) (1978).

Id, : .

10S¢e J. White and R. Summers. supra note l at 26—10
‘zNelson v. Monarch, 452 $.W.2d 375, 377 (Ky.-Ct. App. 1970).
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_appropriate steps to protect their interests by taking
part in the sale or other disposition if they so desire.!3.
Significantly, there is no provision guaranteemg that the

debtor actually. receive notice. The Code simply requires

- that ‘notice be “sent.” “Sending” notification requires only

that the creditor dispatch the notice in a manner that rea-
sonably ensures receipt, such as depositing ‘a properly
stamped and addressed letter in the. mail "

There are, nevertheless, cu'cumstances under which a
court sympathetic to the debtor may view the failure of ac-
tual receipt as important. In Mallicoat v. Volunteer Finanice
& Loan Corp., " the creditor repossessed an automobile and
sent notice by registered mail of its intent to sell the vehicle.
When the letter was returnied unclaimed, the creditor pro-
ceeded to sell the vehicle and obtain a deficiency judgment
against the debtor.'® On appeal, the court held that the
creditor had not given reasonable notice, finding that the
creditor should have made a further attempt to ensure actu-
al receipt of notice, as the debtor and creditor were in the
same city, the creditor knew where the debtor and his par-
ents lived, and the creditor knew that the debtor had not
actually received the letter of notification. !? s

Other courts have acknowledged that actual receipt is ir-
relevant under the Code, and then gone to great lengths to
find insufficient notice. In Central Bank & Trust Co. v. Met-

‘calfe,'® a Kentucky case, the creditor sent notice to co-

debtors who were husband and wife.: Although the financ-
ing contract was signed individually by both husband :and

- wife, the creditor sent the single repossession notice to *“Mr.

and: Mrs. Herbert H. Metcalfe.” The Court held-that this
notice was insufficient as to the wife, finding that notice to
one spouse is not automatically imputed to the other.?

‘Thus, while the Code requires that the creditor do very lit-

tle to meet the notice requirement, some courts have held
the creditor to a stricter burden. :

An attorney who is successful in ensuring notice prior to
sale of the collateral will be in 'a much better position to in-
fluence the price at which the collateral sells. One method
of ensuring notice is for the attorney to contact the creditor
unmedlately after the first client interview, inform the cred-
itor of the attorney’s representation, and request that all
notices and documents be sent directly to the attorney.

" Once notice is given, the attorney will be able to momtor
the method of sale to ensure that the collateral brings a fair

& U.C.C. § 9-504 ,(Comment 5) (1973).
14y.C.C. § 1-201 (38) (1978).

13415 5.W.2d 347 (Tenn. Ct. App. 1966).
16 1d. at 349.

price. If, for example, the creditor plans to sell the colater-

-al at a-public auction, the attorney may wish to inquire into

the methods of advertising and be present at the auction. If
the :attorney finds the planned method of sale insufficient,
the attorney should be certain to register an objection.
These objections should be made even if the sale could be
considered commercially reasonable under U.C.C. stan-
dards. Often, the creditor will heed those objections in

-order: to avmd future htlgatlon

The second important protectlon prowded by § 9—504(3)

‘is the requlrement that the creditor sell or dispose of the

collateral in a commercxally ‘reasonable” manner. Here
again, the Code provides little guidance: '

If the secured party either sells the collateral in the
* usual manner in any recognized market therefor or if
" he sel]s at the price current in such market at the time °
" of his sale or if he has otherwise sold in conformlty
- with reasonable commercial practlces among dealers in
the type of property sold he has sold in a commerclally
‘reasonable manner. 2

Better guidance w1th respect to what type of sale will be

'cons1dered commercially reasonable is usually provided by

the courts. One court, however, has defined a commercmlly
reasonable sale as one that is in accordance with “prevail-
ing trade,practices among reputable business and

_commercial enterprises engaged in the same or similar busi-
ness.” 2! Given the vagueness of the terms used, this

deﬁnmon is only moderately helpful at best. Other courts
have prowded more definitive guidance.

*In Trimbol v. Sanitol of Memphis, Inc.,2 the court gave
a short but helpful discussion of commercial reasonable-

‘ness. The opinion highlighted. six factors ‘that should be

considered in détermining whether a sale is commercially

rreasonable: the type of collateral involved, the condition of
the collateral, the number of bids solicited, the time and

place of sale, the purchase price or terms of sale, and any
special circumstances. 23 :

The attorney should use ‘the Tnmbol factors in analyzmg

‘a particular fact situation. The first two factors, type and

condition of the vehicle, focus on the price at which a rea-
sonable sales representative would expect to sell the

“collateral. If the attorney’s analysis shows that the car is‘a

rusty, old, foreign import that needs repair, the price expec-
tation should be low. The third and fourth factors, time and

171d. at 350. Later Tennessee opinions have relied on Mallicoat to take a functional approach to the notice reqmremcnt, focusxng their i mqmry on whethcr
the creditor’s actions have actually mfonned the debtor of the impending dxsposmon For example. in lntematlonal Harvester Credlt v. lngram the court

stated:

We think the provision for notice in connection with a sale is intended to afford the dcbtor a reasonable oppartumty (1) to avoid & sale altogether by
discharging the debt and redeeming the collateral or (2) in case of sale, to sec that the collateral brings a fair price. A notice that does not afford him"
this reasonable opportunity is not reasonable notification and a sale under it is not commercially reasonable. -

619 S.W.2d 134 (Tenn. Ct. App. 1981) (citing Mallicoat v, Volunteer Finance and Loan Corp., 57 Tenn. App. 106, 415 S.W.2d 347 (1966))

18663 5.W.2d 957 (Ky. Ct. App. 1984).
19 Id
Vy.cC. § 9-507(2) (1978).

21 S, o.g., Mallicoat v. Volunteer Finance & Loan Corp., 415 $.W.2d 347, 350 (Tenn. ct. App. 1966).

2723 S.W.2d 633 (Tenn. Ct. App. 1986).

23 14 at 642 (citing In re Four Star Music Co., 2 B.R. 454 (M. D. Tenn. 1979)).
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place of sale and ‘number of bids solicited, focus on the ef-
forts put into the sale-based on.the price expectations
-determined by the first two factors. If the automobile was
an extremely popular model with low mileage, it would be
unreasonable for the creditor to sell the ‘automobile to:the
first bidder, without negotiation. The sixth factor, referred
to as ‘“‘special circumstances” by the Trimbol court, is sim-
ply a catch-all phrase for any other relevant equitable
circumstances. For example, in Trimbol, the defaulting
debtor contacted potential purchasers and suggested that
the collateral would be entangled in lawsults, thereby dis-
couraging those purchasers.  Thus, the Trimbol factors
provide for a pragmatic approach to the issue of commer-
cial reasonableness

The price factor listed in Trimbol is really not a factor at

all. Instead, it is the goal toward which all other factors are
geared. Despite the Code drafter’s intentions to the con-
trary,?¢ the price for which the collateral sells is the
overndmg consideration. Indeed, the issue of commerc1al
reasonableness will never arise unless the collateral sells for
an unsatisfactory price. Therefore, an insufficient price
-should not be a. factor in determining commercial
' reasonableness. Instead, the debtor’s attorney should treat a
low price as the basis for a presumptlon of commerc1a1
unreasonableness

~ This approach 1s Justlﬁed by case law. While the courts
may state that price is not everythmg, they invariably treat
price as though it were the determining factor. In Womack
v. First State Bank,?' 'the court stated: “While a low price is
not conclusive proof that a sale has not been commercxally
-reasonable, a large discrepancy between sales pnce and fair
market value ‘signals a need for close scrutiny.’ 2 In an-
other case, Smith v. Daniels,?® the court stated: “Although
the Code is careful to point out that a creditor’s failure does
not in and of itself make a sale commercially unreasonable,
a sufficient resale price is the logical focus of the protection
.given debtors by these sections.” 3 It seemis obvious, then,
that 2 low resale price gives the attorney a basis upon which
to make a good faith argument that the sale was commer-
j clally unreasonable.

Two points of reference to be used in argumg that the
- sale price was commercially unreasonable are the fair mar-
ket value of the vehicle and the market chosen by the
-creditor (wholesale or retail). The fair market value of an
automobile can easily be determined. by reference to the
Red Book.?' Although the Red Book value is not the sole
standard by which to analyze a resale, “even when such
handbooks are only considered a guide to valuation they

X Id. at 640.
% See J. White and R. Summers, supra note 1, at 26-11.

will provide the attorney with a rough standard by which to

measure the sufficiency of the price received.” 2

".-Most handbooks will list both the wholesale and retail
value of the automobile. The retail value will always be
higher than the wholesale value. It is therefore necessary to
determine .which market is considered commercially rea-
sonable. The debtor’s attorney, of course, should argue that
a sale in a wholesale market is commercially unreasonable.
Unfortunately, this argument has not been very successful
in recent times. In Hall v. Owen State Bank 3 for example,
the court stated:

It is certainly true that.a retail sale of goods w1ll in’

© most cases command a much higher price. However, a .
retail sale will usually :generate considerably more ex-'
pense, such as reconditioning expenses, advertising
expenses and sale commissions, insurance costs, etc.,
and usually will take much longer to consummate. -
This in turn may result in higher storage expenses and

-a higher interest accrual under the original obligation.
Therefore, a sale to a dealer on the wholesale market.

. will probably be the more reasonable approach in most
cases. ¥ .

1If the facts are such that a retail sale will generate more

expense,’ Hall should allow creditors to ase the wholesale

market. In most automobile repossession cases, however,
these expenses will not be present. This is especially true if
the creditor is a bank, in which case the attorney should in-

,sist that some attempt be made to sell the vehicle on the

retail market. This would only require that the vehicle be
parked in the bank parking lot with a “For Sale” sign. .It
would not require reconditioning, advertising, commissions,
or storage expense. Hence, Hall does not automatlcally pre-

-clude sale in the retail market.

“Section 9-507 establishes the debtor’s remedy where the
creditor violates the protections outlined in Article 9. It
provides for damages and establishes a minimal amount of

recovery.? This remedy will normally not be very advanta-
- geous, as the debtor’s obligation on the original loan will

probably exceed provable damages. The more effective rem-
edy in response to a creditor’s violation of the U.C.C. is the
forfeiture of the deficiency judgment. This “remedy’ for the
debtor -also acts as a penalty against the creditor. It is also
more effective in creating an mcentlve for credltors to pro-
vide the ‘Code protectlons

Not all jurisdictions recogmze the forfelture penalty.
Some hold that the creditor’s failure merely creates a rebut-
table presumption that the collateral would h_ave garnished

26 “The fact that a better price could have been obtained by asaleata dlﬁ'erent time or in a different method from that selected by the secured pany is not of
"itself sufficient to establish that the sale was not made in a commercially réasonable manter.” U.C.C. § 9-507(2). ;

27728 S.W.2d 194 (Ark. Ct App-, 1987)

8 1d -at 197, :

29634 S.W.2d 276 (Tenn. Ct. App. 4982). -

30 1d, at 278.

31 National Market Reports, Inc., Red Book (January 1988).
32y, White and R. Summers, supra note 1, at 26-11,

33370 N.E.2d 918 (Ind. Ct. App. 1977).

3414 at 930.

35 «If the collateral is consumer goods, the debtor has a right to recover in any event an amount not less than the credit servnce charge plus ten pcrcent of
the principal amount of the debt or the time price differential plus ten percent of the cash price.” U.C.C. § 9-507(1). :
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an amount equal to.the debt had the creditor followed -

U.C.C. procedures.* In those jurisdictions, -the creditor
has the burden of proving that the collateral’s resale price

was unaffected by. the failure to follow U.C.C. procedure. .

Once this is accomplished, the credltor is entitled to a deﬁ-
clency Judgment

"The movement to accept the *“forfeiture penalty” concept
as the majority rule is best illustrated by a series of cases
decided by the Arkansas Supreme Court. The first, Norton
v. National Bank of Commerce,* involved the typical situa-

tion. The bank repossessed an automobile and, without

notice to the debtor, sold it at a private sale.® The pro-
ceeds were insufficient to cover the debt and the bank
therefore sued for a deficiency judgment % The debtor ar-

gued that the bank’s failure to give notice barred it from.

collecting a deficiency judgment.® The court agreed that
the bank had acted improperly but nevertheless refused to

accept the debtor’s argument. Instead, the court established

a compromise:

We think the just solution is to indulge the presump-

tion in the first instance that the collateral was worth -

at least the amount of the debt, thereby shifting to the
creditor the burden of proving the amount that should
reasonably have been obtained through a sale conduct-
ed according to law. ¥ ’

The rule in Norton seems fair to both the debtor and credi-

tor. The court’s approach cautiously accepted .the Code

drafters’ notion that creditors are often tempted to take ad-
vantage of defaulting debtors.4?- Additionally, the court

rejected the idea that creditors® actions are always-so repug-:

nant that they bar a deficiency judgment. The court,
therefore, acknowledged ‘that neither the creditor nor the
debtor is completely lacking in fault. After all, the debtor’s
obligation should not be ignored simply because the credi-
tor has acted erroneously To do so would unjustly enrich
the debtor. This is not to suggest that the court should i ig-

nore possible overreaching by creditors. By purposefully or
accidentally failing to follow Code procedures, the creditor -

may have deprived the debtor of the full value of the auto-

mobile. The court’s shifting of the burden to the creditor

provides adequate protection of both parties’ interests.

In Rhodes v. Oaklawn Bank,** however, the Arkansasl

Supreme Court provided increased protection for debtors.
In that case, ‘the bank repossessed restaurant equlpment
from a defaulting debtor.* Later, the bank sold the equip-

ment without notifying the debtor. 4 On appeal from the

grant of a deficiency judgment, the court held that because

3 See, e.g., J. White and R. Summers, supra note . 1, at 26-15.
3 398 8. w. 2d 538 (Ark. 1966)

B at '539,

39 Id !

“pd

41 1d. at 542.

42 See supra note 5 and accompanying text.
43 648 S.W.2d 470 (Ark. 1983).

“rd

1d at 471.

4S1d. at 472

47722 S.W.2d 555 (Ark. 1987).

48 Id.

the bank did not give notice, it was not “entitled” to a judg-
ment. ¥ Curiously, the court did not remand the case so
that the bank could attempt to meet the Norton standard.
As a result, the decision could be interpreted in two ways.
First, that as a matter of law, a creditor that fails ‘to provide
notice can never meet the Norton standard. A second, more
expansxve readmg of the decision would lead to the conclu-
sion that Norton was sxmply overruled and that a failure to
comply with the- U.CC. in any respect caused the credltor
to forfeit the deficiency.

_This issue was decided in First State Bank of Morritton v.
Hallett,*” where the bank repossessed the debtor’s car and
sold it without notice.*® As if intending to put the matter
finally to rest, the court stated that “the rule and require-
ment are simple. If the secured creditor wishes a deficiency

" judgment he must obey the law. If he does not obey the
_ law, he may not have his deficiency judgment.”

The language chosen by the court was sufficiently expan-
sive not only to overrule the Norton case, but also to
conclude that, at least in Arkansas, any violation of the Ar-

‘ticle 9 protections is enough to preclude a deficiency

judgment.

As representative of the majority rule, Hallett appears to
be an outgrowth of sympathy for defaulting debtors. Most
cases, after all, involve a relatively large institutional credi-
tor against a nearly destitute debtor. It is no wonder, then,
that Hallett represents the majority. It is also clear that
sympathy may be the attorney’s best weapon in automobile
repossession cases. In analyzmg the equities of the forfei-
ture penalty, there ( can be no other conclusion than that it is
an attempt to give debtors a break.

Conclusxon

There are many practlcal and legal approaches to auto- :
mobile repossession cases. None of these approaches is very
successful, however, unless the problem is brought to an at-
torney’s attention in a timely manner. This merely states
the obvious. Yet, one would think that the proposition is
terribly complex, given the frequency with which clients
seek help after repossessions. Recognizing and attempting
to prevent client procrastination, therefore, is the first step
for any attorney involved in an automobile repossession
case. .. . ;

‘Once this step is taken, the attorney can begin to apply
practical solutions in an effort to prevent the repossession.
Many suggestions, such as an extension or refinancing, do

49 Id_ at 557 (quoting Atlas Thrift Co. v. Horan, 27 Cal. App. 3d 999, 104 Cal. Rptr. 315 (1972)).
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not necessarily require the services of an attorney. The at- :
torney’s partlclpatwn, however, will mcrease the ‘

probability of preventmg repossessron

Even where the attorney is unsuccessful at preventmg re-

possessxon, it is better for an attomey to become mvolved
early in the process. Once the repossession becomies a reali-

ty, the attorney is in a better position to enforce the

protective provisions of the U.C.C. These include the right
to notice prior to sale and the right to insist that the credi-
tor resell the collateral in a commercially reasonable

manner. With respect.to' resale, the attorney sliould deter-:
mine whether the applicable jurisdiction recognizes thé:
forfeiture penalty. Although the forfeiture penalty: creates a
windfall for the debtor, it is still the most effective meansof -
ensuring that the debtor is not.burdened with a large defis
ciency judgment. In many instances, in fact, preventing or -
reducing the deﬁclency judgment: will be the only positive

aspect of an otherwise total]y frustratmg experience. -

il T R

 USALSA Report

Umted States vA'rmy Legal Services Agency -

 The Advocate‘for; Military Defense Counsel - . -

'DAD Notes

|  The Dernise of lthe v_‘Burt.on:Demand Prong

In United States v. McCallister! the Court of Military

Appeals shot down the “demand prong” of United States v.
Burton? as a per se violation of the ‘accused’s right to
speedy trial. The court revisited the rationale of Burton's
“demand prong” and explained that Rule for Courts-Mar-
tial 707,° along with the. Burton 90-day rule and the four-
part sixth amendment standard set forth in Barker v.
Wingo,* adequately protect an accused’s right to speedy tri-
al. Has this ruling made a demand for speedy trial a llfeless
defense request?

In Barker, the United States Supreme Court held that,

due to the relative 'nature of the speedy trial right, courts
should approach each claim of denial of speedy trial on an -
ad ‘hoc basis. To provide guidance, the Court set out a

broad constitutional standard. The Court explained that the

lower courts should balance four factors to determine if an-

accused had been denied the right to speedy trial: 1) the
length of the delay; 2) the reason for the delay; 3) the ac-

cused’s assertion of his right; and 4) the prejudice to the

defendant caused by the delay.*

In McCallister, the appellant was found guilty of absence
without leave and wrongful appropriation. Pursuant to the
demand prong of Burton, appellant made an oral demand
for speedy trial two days after being placed in pretrial con-
finement. Two days later, he made a written demand. The

127 MLY. 138 (C.M.A. 1988).
124 CM.R. 166 (C.M.A. 1971).

government did not specifically respond to these demands
and waited a while before moving forward with a view to-
ward trial. Ten days after.the written demand, the
government appointed an investigating officer under article
32.6 At trial, appellant maintained that the government
had not responded to his demands. Appellant contended
that the failure to respond deprived him of his right to a.
speedy trial and therefore required dismissal of the wrong-
ful appropnatlon -specification.

The Army Court of Mllltary Revrew had stated that it
did not believe the Burton demand rule was intended to re-
sult in automatic dismissal where the accused’s rights had
not -been violated by the delay.” To determine whether ap-
pellant’s right to speedy trial had in fact been prejudiced by
the government’s failure to respond to appellant’s demands,
the Army court analyzed the’ ‘government’s failure to re-
spond to appellant’s demands under the sixth amendment
standards of Barker in conjunction with the Burton demand.

"rule, and held that the government’s appointment of an in-

vestigating officer was sufficient response to appellant’s
demands and was evidence of the government’s dlhgence in
disposing of the case.?

- The Court of Mllxtary Appeals ehmmated “suﬂiclency of
the government’s response” from the analysis and specifi-
cally overruled: the “demand prong” of Burton. The court
stated that Burton was decided before the President

3 Manual for Courts-Martial, United States, 1984, Rules for Courts-Martial 707 [hereinafter R.C.M.].

4407 US. 512 (1972).

SId. at 530.

§ Uniform Code of Military Justice art. 32, 10 U.S.C. § 932 (1982).
724 M.1. 881 (A.CM.R. 1988).

$1d. at 892.

4
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promulgated R.C.M. 707 to provide guidelines for enforc-
ing the right to speedy trial. Now R.C.M. 707 provides
specific guidelines that ensure an accused will be brought to
trial within 120 days’of restraint or preferral of charges; or
within 90 days of confinement. Any claim of denial of sixth
amendment speedy trial is still examined under the Barker
analysis. Therefore, “any purpose sought to be served origi-
nally by the ‘demand prong of Burton is now fully met by
the three Sets of protections mentioned »9

In hght of McCallister there are now four standards for
determining speedy trial: 1) the 120-day standard of
R.C.M. 707(a); 2) the 90-day standard of R.C.M. 707(d); 3)
the Burton 90-day rule;!° and 4) the sixth amendment
guarantee. An accused’s unanswered demand for speedy tri-
al'alone per se is no longer grounds for dismissal, but such a
demand is still an important element to consider when liti-
gating an accused’s claim of denial. Therefore an accused
should still make demands for speedy trial and trial defense
counsel should ensure the “demand prong” lives beyond its
Burton demise. CPT Patricia D. White.

Murphy’s Law: The Ratmg Cham—Stlll an Issue
Regarding Challenges of Court Members?

In United States v. Murphy," the Court of Military Ap-‘

peals struck down a per se rule of disqualification for a

,panel member who wrote or endorsed the efficiency reports

of a junior member: Although the court in Murphy 1 elimi-
nates the mere presence of a rating relationship among
members as an automatic challenge for cause, defense coun-
sel at trial may nonetheless try to establish that such a
relationship presents actual grounds for challenge. Further-
more, counsel in the field should continue in their endeavor
to demonstrate that these rating relationships are improper
per se in all cases by developing a record that will support a
general rule challenging the notion that these relationships
are essentially benign.

To fully understand the SIgmﬁcance of the decision in
Murphy 1, counsel should be aware of what the Court of
Military Appeals did not decide. The court did not sanction

9 McCallister, 27 M.J. 138, 140-41.

the appointment of members who stand in rating relation-
ships with .one another. The court simply found that the

‘Air Force Court of Military Review had not justified the

imposition of an absolute rule of disquallﬁcatlon

~The accused Staff Sergeant Murphy, had entered guilty
pleas to sodomy of a child under 16 years of age, assault,
and multiple allegations of indecent acts with a child under
16 years of age.'* The president of the ‘panel and another
senior colonel wrote or endorsed the elﬁcrency reports of
two other. court-martial members. As a result of their sin-
cere manifestations of impartiahty, the milltary ]udge

_denied the asserted challenges for cause agamst both senior

officers. 13

In their initial decision 4 and on reconsideration, 13 the
Air Force court concluded that the mere presence of such a
direct supervisory relationship created *‘an appearance of
evil.” 16 The sole reason compelling the establishment of a
per se rule was that the system of justice must appear to be
fair to disinterested observers.!” The Air Force court did
not appear to explore any motives that would suggest an
impermissible use of these relationships.'* The court only

-seems to note that those members involved would not at-

tempt to offer undue influence. Finally, the court did not

_-explain why the rule of disqualification only operated
‘against the senior members of the panel.?®

Thus, Murphy II did not present a factually sufficient
foundation upon which to base a substantial change in poli-
cy.? In fact, in Murphy III, the Air Force court invited the
Court of Military Appeals to dispute their conclusions.?

‘The incorrect application of precedent, the lack of any fac-

tual predicate, and the mflexlbility of a per se rule
regardless of military exigencies rendered the disposmon of
Murphy II and III a foregone conclusion.

It is in this light that the decision of the Court of Mlh-
tary Appeals should be viewed. Murphy I narrowly decided
the issue by holding that United States v. Harris#* does not
compel a per se rule of disqualification and that the appro- -
priate factual predicate was not presented to support such
an absolute prohibition. Murphy I did not, however, find
that superior-subordinate relationships were not subject to

10 Although the court’s opinion implies that R.C. M. 707(d) fully mcorporates the Burton 90-day rule, not all penods of exclusrons apphcable to R CM.
707(d) are deductible under Burton. Therefore, it is possible to have a Burton wolation despitc complnmce Wlth R. C.M 707(d) See R.C.M. 707(d) a.nalysis

1126 M.J, 454 (C.M.A. 1988) [heremafter Murphy I).

2 United States v. Mu.rphy, 23 M.J. 690, 691 (A.F.C.M.R. 1986):[hereinafter Murphy II].

g .
1414

15 United States.v. Murphy, 23 M.J. 764, 765 (A.F.C.M.R. 1986) (on reconsideration) [hereinafter Murphy I1I).

16 Id.

17 Id. In analyzing the appearance of impropriety, the Air Force court relied extcnslvely on United States v. Harns, 13 M.J. 288 (CML.A. 1982) To the
extent that Harris relied upon other factors beyond the mere existence of a rating refationship, the Air Force court was incorrect i in finding that prior
precedent compelled a per se rule of disqualification. Murphy I, 26 M.J. at 456.-

18 There were no apparent allegations that the convening authority was attempting to orchestrate the outcome by exerting influence through these rating
schemes. Nor did the court mention the presence of opimonated senior members who would attempt to influence attitudes of those junior in rank. Finally,
there was no discussion demonstrating that these junior officers felt intimidated or had been adversely rated for past court-martlal participation or any other
military justice matters.

19 United States v. Garcia, 26 M.J. 844, 846 n.1 (A.C.M.R. 1988).

2 Furthermore, Murphy 1T failed to make reference to any allegations of impropricty that would overcome the presumptlon that officers or enllsted members
would properly exercise their duties.

21 “We are aware that a higher appellate court might well disagree with our conclusion and the reasoning suppomng it. We welcome their guidance.” Mur-
phy II1, 23 M.J. at 765. ) ;

213 M.J. 288. : ]
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-abuse. Judge Cox, writing for the majority, cautioned that
- *“convening authorities should avoid placing superior-subor-
dinate combinations on:courts-martial to the extent
practicable.” 2 Although not:a statement of condemnation,
such a warning recogmzes that these relationships between
supenor-subordmates may create real conflicts.

The Army Court of Military Revrew has- also acknowl-
edged the sensitivé nature of rating relatlonshlps ‘between
panel members. Although declining ‘to find such a relation-
ship per se 1mproper the Army' court denominated these
associations as “a matter of concern.”* Furthermore, the
' Army court leaves open the possrblhty that a propér “over-
riding social or judicial concern” could support' the
imposition of a general prophylactic rule to guard. against
.abuses-arising. from superior-subordinate rating relation-
-ships among members. * However; the court.clearly implies
.that: the factual basrs for a gencral rule does not currently
exrst s : - ‘

Nevertheless, the ratlng relatronshlp may present a prob-
lem in a partlcular case, and should therefore be evaluated
ona. case-by-case basis. More unportant.ly, counsel should
.contmue to search for the approprlate factual basis that
‘would support a general -tule of disqualification instead of
expending resources in a case-by-case fashion. Even though
the Army court seems dlsposed to consider a factually suffi-
cient basis for such a general rule, the most powerful source
“of encouragement comes from the statements by J udge Cox
‘regarding the absehce of documentation’ supportlng any al-
legation of intimidation through the use of eﬂic1ency reports
or the downgradmg of a report as a result of that member’s
partlclpatron in the court-martlal process. Qu1te simply,
Judge Cox felt that defense counsel at all levels have failed
to present a record wherein the Court of Mrlltary Appeals
could act in such an obviously sensitive area. The court will
not infer bias.in matters of -officer mtegnty because the
“court must deal in facts, not mnuendo o

Whrle a per se rule of drsquahﬁcatron w1thout any su -
porting factual predicate may not be warranted, an
assumption that rating schemes can never be used. or per-
ceived to influence trial outcomes is unsound. Therefore,
defense counsel should not relent merely because trial coun-
sel contends that Murphy I ends the discussion. The express

language of article 37(b)* acknowledges the very real exist- -
" whether any other member of the panel belleves that the

ence of a problem and proscribes the use of efficiency

v
1

2 Murphy 1, 26 M.J. at 456 n.*.

reports to influence the result-in a court-martial. Unfortu-
nately, article 37(b) is only effective against overt attempts
to exercise influence, and can only serve as a moral guide-
post against;surreptitious attempts to undermine the
deliberative process.?” Even assuming that superior officers

‘have refrained and will continue to refrain from exerting

any undue influence, ® another.problem remains. in that the
perceptions held by the rated member may affect the delib-
erative process.? Whether or not the superior member
1ntent10nally exerts 1nﬂuence, the junior member may feel

- inhibited in the free exercise of judgement.® As was stated
by Judge Ferguson: “The lifeblood of any officer’s career.is

his efficiency report.”*' Judge Ferguson noted that advoca-
cy of matters in behalf of an accused could directly

-jeopardize an officer’s career. “These are not fantasies. They

are the very real and hard facts of military life.” %2

“"Counsel in‘thé field need to be prepared‘to explore and
exhaust the limits of these rating relationships. Murphy I

-anid United States v. Garcia,** do stand for the proposition

that extensive voir dire on this subject is necessary. Counsel
should look for strongly held beliefs of rating members.
Also, the reputation of the rater in matters of military jus-
tice is important. Consideration should rlso be given to
statements ‘and intentions of the convening authority with
regard to particular types of offenses. Although probably
not intended to influence the court-martial process, the stat-
ed desire of & general’ officer to deal severely with drug
offenders may ‘develop its own inertia and transmit harsh
penalties through the inherently conductive features of su-

‘perior-subordinate rating schemes. This problem becomés

more acute'whenever the convening authority selects raters
that are people that he knows personally. - :

Counsel should also mqulre into the past eﬂicxency re-

.hports of rated members to ascertam whether they believe
.they have ever been adversely rated as a result of their par-

ticipation in a court-martial. Initially, counsel should
identify those members who have been involved in previous
court-martial actions either as members or witnesses. Coun-

-sel may then want to ascertain.on the record whether any
.member received a rating which in their individual opinion

was less than deserved. Individual voir dire should then fol-
low up on this line of questioning by asking whether there
is any relationship between the court-martial service and
the low rating, and if there is, what affect will that have on
the member. Finally, counsel may also desire to ask

2 Garcia, 26 M.J. at 845; United States v. Eberhardt, 24 M.J. 944, 946 (A.CM.R. 1987).

3 Garcia, 26 M.J. 845.

26 Uniform Code of Military Justice art. 37 lO U S C. § 837 (1982) [herelnafter UCMJ]
27 In United States v. Hubbard, 43 C.M.R. 322, 327 (CM.A. 1971) (Ferguson, 1., dissenting), it was noted that prosecutlons for a vrolatlon of UCMJ art 37

are not common and the only method of ehmmatmg evil is by “exorcrsmg its foundatlon "

A

[ The Army Court of Military Review has recognlzed that a rater may attempt to influence a rated mdwrdual > Eberhardt 24 M. J at 947..
3 Id. (The court acknowledges that a rated officer may be influenced simply by the presence of his rater on the same panel.),

30 In United States v. Deain, 17 C.M.R. 44,"55 (C.M.A. 1954) (Latimer, J., concumng) (wherein it was error to allow the presrdent of theé court to rate the
member partrcrpants solely on the basis of their judicial duties), it was noted that junior officers in the presence of their rater may not possess the same
freedom of expression and “in the background would be the desire to accomplish the task to the satisfaction of a reporting officer.” -

31 Hubberd, 43 C.M.R. at 325.

32 1d. Although Hubbard involved a rating relatlonshlp between trial counsel and defense counsel, the loglc compelling Judge Ferguson S remarks is equa.lly

applicable to the dynamics between members in their deliberative process.

3326 M.J. 844, 0 CE e e . o

iad Agam, any matters of officer mtegnty are bound to be sensitive. Counsel should be sure of their own instincts and pretnal rescarch when quest\omng '

about highly personal matters.
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.disclosed rating relationship may effect the déliberations of

the panel -or.if the members are :aware of any ratmg rela-
tionships that have affected court-martial practice in the
past. Counsel should also determine whether each member

would feel more comfortable if there were no superior-sub-
-ordinate relat:onshlps between members of the same rating

chain.

All of the above questions involve considerations of com-
mand influence. Therefore, counsel should use their
inigenuity in fashioning other inquiries that can develop the -

subtleties in command and control hierarchies. In the vast
majority of inquiries, the results will probably be negative.
Nonetheless, only when the appellate courts are presented

the value of an absolute rule of disqualification or the error
in denying a particular challenge for cause.? Clearly, this

" is a situation where the appearance of impropriety must be

proved because of the very important competing interests

involving military integrity. However, as can be demon- -

strated by counsel in the field, the presence of rating
relationships is an unnecessary strain on the appearance of
fairness in court-martial practice. Trial defense counsel
must continue their vigilance and efforts to demonstrate
that if something can go wrong, it will. Or maybe, it al-
ready has. Captain Ralph L. Gonzalez.

The Providence Inqmry and Rule for Courts-Martial
" 1001 @) ‘

In United States v.-Holt* the Court of Military Appeals
upheld the decision of the Army Court of Military Re-

view, % and ruled that the testimony of an accused at the
providence hearing may constitute a proper matter.in ag-
gravation during the sentencing phase of trial. The court
determined, “this [providence] testlmony should be admis-
sible as an admission by the accused to aggravating
circumstances” surrounding the offense. 3 -

The Holt decision could initially be incorrectly v:ewed as

-expanding the scope of aggravation evidence which is ad-

missible, as-directly relating to.the charged offense in

:sentencing, to the entire providence inquiry.3® Indeed, the

court found that such testimony elicited during the provi-
dence inquiry, at a trial with members, could be introduced
to members by “either a properly authenticated transcript
or by the testimony of a court reporter or other person who

"heard what the accused said during the providence in-
.quiry.” % A closer examination of Holt, however, reveals
‘that the court has not disturbed its precedent concerning
‘what constitutes properly admissible evidence as being *“‘di-

rectly related” to an offense of which the accused has been
found guilty, under Rule for Courts-Martial 1001(b)(4).

35 Garcia, 26 M.J. at 845.

36 United States v. Holt, 27 M.J. 57 (C.M.A. 1988).

37 United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986).
38 polt, 27 MLJ. at 60.

1In Holt, the accused pled guilty to provoking speech and
wrongful distribution of methamphetamine. During the
providence inquiry on the drug offense, the accused testified
he was asked by a Criminal Investigation Command (CID)

. registered source to obtain some drugs. The accused told

the registered source that he would have to locate his room-
mate to obtain the drugs. The accused told the military

+ judge that he found his roommate asleep .in another sol-
" dier’s room. Unable to arouse his roommate, the accused
_ asked and obtained information from the other soldier on

the location of the drug source. During the sentencing
phase of trial, a CID special agent testified for the defense
as to the accused’s cooperation in the investigation. On

) . . i ..~ - cross-examination, the agent related that the accused, in a
with a proper record, will they be in a position to recognize

sworn statement, identified his roommate as the source of
information on where the drugs could be obtained. In his
argument on sentence, trial counsel highlighted this vari-
ance to the accused’s sworn testimony during the
providence inquiry, implying the accused was dishonest ei-

- ther in his sworn statement to CID or in his testimony at
< trial.-Defense counsel did not object to this cross-examina-

tion or argument of trial counsel.

-On appeal, Sergeant Holt urged that the trial counsel’s
use of material from the providence inquiry violated his
privilege against self-incrimination.* In addressing this al-
legation of error, the Court of Military Appeals refused to
rule that an accused’s testimony during a providence in-
quiry was per se inadmiissible during the sentencing phase of
trial. Specifically, the court found that an accused is on no-
tice that such testimony can be used against him for
findings and sentencing if the testimony is “directly related”
to the offenses to which he has pled guilty. 4> If the military
judge’s inquiry elicits uncharged misconduct not closely re-
lated to the offense to which the accused has pled guilty,
the consideration of such uncharged misconduct would not
be foreseeable by the accused. Thus, “the waiver of article
31, UCMJ, 10 US.C. § 831, rights and the privilege against
self-incrimination involved in entering pleas of guilty would
not extend to this uncharged misconduct.”* The court
found such uncharged misconduct, upon defense objection,
should not be:considered in sentencing.* In Holt the de-

-fense counsel did not object to trial counsel’s argument on
-sentencing. The court determined that trial counsel’s use of
uncharged misconduct from the prowdence inquiry did not

constitute plain error.

Trial defense counsel should be wary of an aggressive in-
terpretation of Holt by trial counsel to justify the

“introduction of evidence of uncharged misconduct inadmis-

sible under R.C.M. 1001(b)(4). Defense counsel should
object to the admission of such evidence as violative of the

Rules for Courts-Martial and the accused’s UCM]J art. 31

39 See Manual for Courts-Martial, United Stats 1984 Rule for Courts Martial 1001(b)(4) ['hcremafter RCM. ]

40 ko, 27 MLJ. at 61.
4114, at 58.
421d. at 59.

% Id at €0.
‘i

4S1d. at 61.
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‘rights. 4 Defense counsel should also require trial counsel
to specify the theory of admissibility of such uncharged
mlsconduct under R CM.. lOOl(b)(4) “ Further, defense

" counsel should request specific ﬁndings from the military

]udge when ruhng on the objectlon Captam Jeﬂ'rey J.
Flemmg ‘

' “In a similar case, but where defense counsel did mterpose an ob_]ectxon to consideration of uncharged mlseonduct elicited from the accused i in the provi-
derice inquiry, the Court of Military Appeals set aside the decision of the Army court and remanded the case for further review in light of Holt. See United
States v. Whitt, U.S.C.M.A. Dkt. No. 57,576/AR (C. M.A. 29 Sept. 1988) (order).

47 See Gonzalez, A Defense Perspective of Uncharged Misconduct Under R.C.M. 1001(b)(4): What is Dlrectly Related to an O_ﬁ"ense, The Army Lawyer, Sept
1988, at 37 (an excellent analysrs of R.C.M. lOOI(b)(4) for use by trial defense counsel) . ‘

- Government Appellate Divi_sion Note X |

?i

Revnew of Courts-Martlal by the Supreme Court of the Umted States—Mlles to Go Before We Sleep

el - : Captam Patrick J. Cunmngham* ' :
F T - Indlwdual Moblhzanon Augmentee, Government Appellate Dlwswn

“General and spec:al courts-martlal resemble judicial proceedmgs

Justice Rehnquist, wntmg for the Supreme Court in Mzddendorf V. Henry 1

“[C]ourts-Martxal as an mstltutlon are smgularly mept in dealing w1th the nice subtletles of con-

. stitutional law.”

. Justice Douglas, writing for the Supreme Court in O’Callahan v. iParke‘r2

v Introductlon ‘
As those of us who are close to the mlhtary Justlce 8ys-
tem know, °

O’Callahan.® In 1983 Congress took a dramatic step in
providing reform by authorizing direct review of Court. of

Military Appeals’ decisions by the Supreme Court on writ -

of certiorari.* Congress provided this review in order to re-
duce the burden on soldiers attempting to reach the
Supreme Court by collateral attack of their convictions, and
‘to provide the government a vehicle to obtain review of de-
cisions of the Court of Military Appeals.’ .

Qur system in the military is now open to scrutiny before
the high court on a routine basis. The press, the litigants,
.and the Supreme Court will review every feature of the mil-
itary justice system. As practitioners, we must approach
-and prepare every«court-martial_ as if it will receive Supreme

‘military justice’’ has undergone sweeping
reform since the Supreme Court announced its decision in

Court review. In Umted States v. ‘Goodson the Court re-
viewed a BCD special court-martial involving a handful of

“drugs. Wlth this in mind, many issues of constitutional. pro-

portion loom ahead, and thls article will highlight some of
those issues.

Justice Rehnqulst declined to _provide a ringing endorse-
ment of the fair-mindedness of the military justice system in
Solorio v.. United States.” Rather, his holding was based on
“the dearth of historical support for the O’Callahan hold-
ing,” and the “confusion wrought by” that holding.® The
drssentmg justices made clear that they will closely scruti-
nize the system’s procedural safeguards and results because,

in their view, the military justice system intentionally with-
. holds constitutional protections, is govemed by unlawful
‘command 1nfluence, and needs still more legislative
' reform 9 : o

*The author gratefully acknowledges the many talented authors of government briefs in the Government Appellate Division who mded in the preparatlon of

this article.

1425 U.S. 25, 31 (1976).

2395 U.S. 258, 265 (1969).

3 See infra notes 89 through 109.

* The Military Justice Act of 1983, Pub. L. No. 98-209, § 10, 97 Stat. 1393, 1405 (1983).
3 Effron, Supreme Court Review of Decismns by the Court of Military Appeals: The Leg:slauve Background “The An'ny Lawyer, Jan 1985, at 61.
6 United States v. Goodson, 14 M.J. 542 (A.C.M.R. 1982), aff°"d, 18 M.J. 243 (C.M.A.-1984), vacated and remanded 105 S. Ct. 2129 (1985).

7107 S. Ct. 2924 (1987).
8107 . Ct. at 2931, 2933,

9107 8, Ct. at 2938, 2941 (“The trial of any person before a court-tnartlal encompassa a deliberate decision to withhold procedural protections guaranteed
by the Constitution.”) (“[M]embers of the armed forces may be subjected virtually without limit to the vagaries of military control.”) (congressnonal actlon
required and encouraged) Marshall, J., dissenting.
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- Court Members—Why Not Six? -

“The Supreme Court recently expressed interest in wheth- "
er & small court-martial panel, voting by two-thirds verdict,

accords the soldier due process of law under the fifth
amendment. In Mason v. United States the Solicitor Gener-
al waived his response to Mason’s claims, and the Court
requested the Solicitor to submit a brief in opposition. 1°
Mason and her fellow soldiers like Robert R. Garwood and
Jaime B, Mendrano make a two-fold constitutional argu-
ment."" First; relying on the Supreme Court’s holding in
Burch v. Louis:ana, 12 they claim that small panels of court
members cannot render a fair trial when two-thirds verdicts
are used. Second, relying on the Supreme Court’s holding
in Ballew v. Georgia,'® they claim that five-member courts
can never render a fair trial and due process because of
their size. : . :

The review of the law thatfolldws demonstrates that Ms-

son’s arguments will probably fail. The prudent course,
however, is to detail at least ten court members to a general
court-martial so that at least six will serve after voir dire.
Special courts-martial pose less of a problem because they
are not felony courts per se.'* The prudent course, howev-
er, _is to detail ten members; the fact that BCD special
courts can give punitive discharges may. be sufficient for
them to be treated as felony courts. Additionally, BCD spe-
cial courts have drawn the Supreme Court’s attention
before.'* Mason and future petitioners seek to impose on

courts-martial the same requirements the sixth amendment

demands of trials by jury. Such an argument fails because

the right to jury trial does not apply to courts-martial. '¢

The fifth amendment specifically exempts “‘cases arising in
the land and naval forces” from the requirement that a de-
fendant be indicted by a-grand jury. The Supreme Court

has held that the Framers also “meant to limit the right to
trial by jury, in the sixth amendment, to those persons who
were subject to indictment or presentment in the fifth.” !
The Court has also ruled that neither section 2 of article III

of the Constitution nor the sixth amendment requires a trial

by jury in the armed forces. Those provisions were intended
“to preserve ‘unimpaired trial by jury in all those cases in
which it had been recognized by common law . . . but not
to bring within the sweep of the guaranty those cases in
which it was then well understood that a jury trial could
not be demanded as of right.” !* In short, soldiers enjoy no
right to a sixth ‘amendment trial by jury or its attendant
unanimous jury verdict requirement.

In any event, a large court-martial may render a constitu-
tional verdict because a nine out of twelve verdict (three-
fourths) has been held lawful by the Supreme Court. The
Court held that such a verdict does not violate the due
process guarantee by diluting the reasonable doubt stan-
dard. ¥ Similarly, a verdict by ten of twelve jurors does not
violate the fifth or sixth amendment.?® Unanimous verdicts
are required by the constitution only when a six-person jury
is used.?! Finally, the congressional policy of providing one -

trial, decided by two-thirds or three-quarters verdict with-

out any retrial, is a rational step toward achieving a
disciplined, well-trained, military force. Such a system pro-
vides defendants “‘a significant recompense” in exchange for
a non-unanimous verdict.2 '

On the other hand, the due process argument squarely
raises the issue of court-martial size.? In Burch the Su-
preme Court concluded that fact-finding bodies must be of
“sufficient size to promote group deliberation, free from
outside intimidation, and to provide a fair possibility that a
cross section of the community will be represented on it.” %

19Mason v. United States, 24 M.J. 127 (C.M.A. 1937) (summary disposition), cert. denled, 108 S. Ct. 257 (1987).

1! United States v. Garwood, 16 M.J. 863 (N.M.C.M.R. 1983) (rejected without discussion alleged fifth amendmeént denial by a five member court), aff'd, 20
M.J. 148 (C.M.A.) (court refused to grant review on due process question of five-member court), cert. denied, 106 S. Ct. 524 (1985) (court declined to review
whether Garwood was denied due process of law when convicted upon two-thirds verdict of five-member court-martial or whether military Judge s public
comments during trial denied petitioner’s right to a fair trial). ““The blackletter law remains that the denial of a writ of certiorari imports no expression upon
the merits of the case, as the bar has been told many times.” United States v. Carver, 260 U.S. 482, 490 (1923). See R. Stern, E. Gressman, and S. Shapiro,
Supreme Court Practice § 5.7 at 269-273 (6th ed. 1986). Mendrano argues his case on collateral attack. Mendrano v. Smith, 797 F.2d 1538 (10th Cir. 1986).

12 Burch v. Louisiana, 441 U.S. 130 (1979) (six-person juries must use unanimous verdicts).

l:’Ballew v. Georgia, 435°U.S. 223, 339 (1978) (five-person juries violate the sixth amendment right ‘to jury trial).

l"Accon‘l Baldwin v. New York, 399 U.S. 66, 69 (1970) (trial by jury right vests “where imprisonment for more than six months is authorized.”) (plurallty
opinion).

13 Goodson, 105 S. Ct. 2129 (1985). ' :

16 £ g., O’Callahan v. Parker, 395 U.S. 258, 261 (1969), ovemded on other gmunds. Solorio v. United States, 107 S. Ct. 2924 (1987); Reid v. Covert, 354 U.S.
1, 19 (1957) (plurality opinion); Whelchel v. McDonald, 340 U.S. 122, 127 (1950); Ex Parte Quirin, 317 U.S. 1, 4041 (1942); Kahn v. Anderson, 255 U.S. 1
(1921); Ex Parte Mll]lgan, 71 U.S. (4 Wall.) 2, 123 (1866). See Dynes v, Hoover, 61 U.S. (20 How.) 65, 79 (1857) (power to provide for trial and punishment
of military offenses is mdependent of judicial power), Mendrano v. Smith, 797 F.2d at 1544; Owens v. Markley, 289 F.2d 751, 752 (7th Cir. 1961) (both
holding that service member is not entitled to jury trial). See generally Van Loan, The Jury, the Court-Martial, and the Consmunon, 57 Cornell L. Rev. 363
(1972); Henderson, Courts-Martial and the Constitution: The Ongmal Understanding. 71 Harv. L. Rev. 293 (1957)

17 Ex Parte Milligan, 71 U.S. 2, 123 (1866).
18 Ex Parte Quirin, 317 U.S. 1, 39 (1942); Mendrano, 797 F.2d at 154344,
19 Johnson v. Louisiana, 406 U.S. 356, 363 (1972).

20 Apodaca v. Oregon, 406 U.S. 404, 410-12 (1972). See Mendrano, 797 F.2d at 1538 (three-quarters verdict in murder and rape conviction by slx-oﬁicer
panel upheld on collateral attack).

2'Burch, 441 US. at 138,

22 Mendrano, 797 F.2d at 1546. e : ‘ , :

23 4[What constitutes due process in a tnal bya mllxtary tnbunal is gauged by the pnnclp]es of- mlhtary law enacted by Congress. provided the accused is
given due notice of the charge against him, a fair opportunity to prepare his defense, and his guilt is adjudged by a competent tribunal” (footnote omitted).
De War v, Hunter, 170 F.2d 993, 997 (10th Cir. 1948), cert. denied, 337 U.S. 997, reh. denied, 337 U.S. 934 (1949) An excellent discussion of due process
accorded to soldiers is found in Mendrano, 797 F.2d at 1545. An overview of the Bill of Rights applied to soldiers is found in Gilligan, The Bill of Rights and
Service Members, The Army Lawyer, Dec. 1987, at 3, 9, 11, as well as a state by state analys:s of verdict size m cnmmal cases. See generally Rosen, Thmkmg
About Due Process, The Army Lawyer, Mar. 1988, at 3.

% Burch, 441 U.S. at 135. o ; S . R :
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The Court similarly found in Ballew that a five-person jury
failed to preserve *‘the purpose and functioning of the jury ;

in a criminal trial” %* because: .1) group deliberation is not
adequate in groups composed of less than six persons; 2 2)
the accuracy of results is not adequate; ?’ 3) defense verdicts
are cut in half in small groups;?® 4) ethnic and minority
representation is reduced in small groups;?* and 5) juries

decide the close cases in the criminal justice system, and .

any judgment on size should be in favor of larger juries.

Tﬁe Court found the optimal size group to be six to eight
persons, and held that at least a six-person group was abso-
lutely required. *!

A five-member premeditated murder court-martial does
not compare favorably with the Ballew findings, and such a

panel may not deliver the “competent tribunal” mandated .
by due process.*? This is especially true because Congress_
appears to have chosen the number “five” based on whim.

and capnce, while the Supreme Court has exhaustively

studied the issue. Private E-2 Nathaniel Johnson, Jr., will

surely raise this i issue as he was convicted of premedxtated
murder and unlawful possession of a knife by a five-officer
court at Fort Eustis, Virginia. Johnson was sentenced to life
imprisonment. ¥ No doubt Congress s judgment about size
and votmg for courts-martial is entitled to “partlcular def-
erence.’
respon51b111ty for the delicate task of balancmg the rights of
servicemen against the needs of the military.””* Also,

“great deference [is accorded] to the professional judgement

of military authorities concerning the relative importance of

a particular interest.”’ ¥ Unfortunately, the military courts
and the President, through the Manual for Courts-Martial,
have simply rejected the due process concerns of Burch and
Ballew without any articulated professional judgment as to
why five-member courts are lawful. 3%

% Ballew, 435 USS. at 239 241-43
2 1d. at 232-33.

7 1d. at 234-35.

B1d at 236.

Y 1d, at 236-37.

30 1d.-at 237-39. See generally Williams v. Florida, 399 U.S. 78, 100 (1970).

* This is so because “Congress has the primary

The government in Mason would have the Court give
great deference in the composition and voting of courts-
martial ‘simply because the practices predate the constitu-
tion and have been used throughout our hlstory 3 Yet the
history ‘of court- martlal size and voting is a patchwork of
codes, tradition, and caprice. The nation’s first military
code, the Articles of War of 1776, required at least thirteen
members on a general court-mart1a1 and at least five on’ ‘a.

reglmental” court-martial, ‘as did their predecessors, the
British Artlcles of War and the Massachusetts Articles of
War.  In 1786 Congress changed the minimum number of
general court-mart1al members to five officers, and stated
in their preamble

, Whereas, crimes may be committed' by officers and
soldiers serving in small detachments of the forces of
the United States, and where there may not be a suffi-*
cient number of officers.to hold a.general court-
martial, according to the rules and articles of war [13],
in consequence of which criminals may escape punish-

ment, to the great injury of the discipline of the troops.

and public service. 4.

In 1827 the Supreme Court found‘the' number thirteen to

be merely directory to the convening authonty under the
1806 Articles of War, ‘and so upheld a conviction by a six-
member court “a

- While the Supreme Court has adopted the number six af-
ter:exhaustive analysis in Burch and Ballew, Congress has

selected the number five because of the needs of the'Army

and Navy in‘the eighteenth century. A prudent trial counsel

will ensure that six members are sitting after voir dire. Con-"

gress’s judgment in 1786 about small units in remote
locations hardly applies in this century. Besides, providing
at least six members after voir dire is a small price to pay to

v,

31 Ballew, 435 U.S. at 234, 239. The Mendrano court had six members and thus the size issue was not reached in that decision. Mendrano, 797 F.2d at 1539,

32 See supra note 23.

33 United States v. Johnson, CM 8700268 (A.C.M.R. 30 Nov..1987), aff’d, 26 M. J. 222 (C.M.A. 1988) (five members; no determmatlon as to unammlty)
" Solorio, 107 8. Ct. at 2931. See Burns v. Wilson, 346 U.S. 137, 140 (1953) (plurahty oplmon) Whelchel v. McDonald, 340 us. 122,127 (1950)

3 Goldman v. Wemberger, 106 S. Ct. 1310, 1311 (1986).

36 Mendrano, 797 F.2d at 1545; United States 'v. Guilford, 8 M.J. 598, 601-02 (AC M R 1979), petition denied, 8 M.J. 242 (CM A. 1980). See Umted

States v. Neeley, 21 M.J. 606, 609 (A.F.C.M.R. 1985); United States v. Seivers, 9 M.J. 612, 615:(A.CM.R.), aff"d, 9 M.J. 397 (C.M.A. 1980); Manual for -

Courts-Martial, United States, 1984, Rule for Courts-Martial 503(a) [hereinafter R.C.M.], and R.C.M. 601 analysis (silence as to number of members recom-
mended). The Manual for Courts-Martial is promulgated by the President pursuant to his constitutional authority as Commander-in-Chief of the Armed
Forces (U.S. Const. art. I, § 2), and pursuant to a statutory delegation of Congress’s power to “make Rules for the Government and Regulation of the land
and naval forces” (U.S. Const. art. 1, § 8, cl. 14). Article 36, Uniform Code of Military Justice, 10 U.S.C. §§ 801-940 (1982) [hereinafter UCMIJ], delegates
to the President the authority to prescribe procedural and evidentiary rules governing trials by court-martial. .

£l Brief for The United States in Opposition, Mason v. United States, No. 86-1935, 7.

38 Articles of War of 1776, arts. 5 and 10, §§ 14 and 15, reprinted in 5 J. Continental Cong. 80001 (W. Ford ed. 1906); W. Winthrop, Military Law and
Precedents, 21-22, 534, app. 921, 493, arts. 5 and 10, §§ 14 and 15, app. 947-60, 972 (2d ed. 1920 reprint); Massachusetts Articles of War, articles 32 and
37, reprinted in W. Winthrop, supra, at 947. See also W. Aycock and S, Wurfel Military Law Under the Uniform: Code of Military Justice 10 (1955). -

9 Articles of War of 1776 (as'amended in 1786) art. 1, § 14. See w. Aycock and S. Wurfel, supra note 38, at 11; and W. Winthrop, supra note 38, at 23, 159.
See also American Articles of War of 1806, art. 64, 2 Stat. 359, 367, reprinted in'W. Winthrop, supra note 38, at 976, app. 981; American Articles of War of
1874, art. 75, 18 Stat. 228 (1874), reprinted in W Wmthrop, supra note 38, at app. 986 Amencan Artlcles of War of 1916, ch. 418, art. 43, 39 Stat. 657

‘OSchlueter, The Court-MamaI An Htstoncal Survey, 87 Mil. L. Rev. 129, 147—48 Van Loan, supra note 16 at 384, 385 n. 118,
41 Martin v. Mott, 25 U.S. (12 Wheat) 19, 20, 34-35 (1827); accord Bishop v. United States, 197 U.S. 334, 339-40 (1904).
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-accord the defendant:a fair and competent tnbunal as the
ﬁfth amendment demands 2 c

Joinder—Do We Have To?

Trial counsel, staff ]udge advocates, .and ultlmately the
convening authority decide whether to join all known of-
fenses in one trial-4* The President has advised: “In the
discretion of the convening authority, two.or more offenses
charged against an accused may be referred to the same
court-martial for trial, whether serious or minor offenses or
both, regardless whether related . . "% Co

The questlon for trial counsel, raised before the Supreme
Court in United States v. Simmons, is whether the disparity
of offenses and the ensuing prejudice to the soldier are so
great as to deny the soldier a fair trial i in contraventlon of
the fifth amendment. 4

First, the trial counsel does have prosecutorial discretion

in advising commanders and may properly use it. 4 Second,

the trial counsel should evaluate each specification in light
of all other specifications and consider such factors as the
seriousness of offense, witness avallablllty, quallty of evi-

'dence, similar character, same ‘act or transaction, and

common scheme or plan. 4’ Finally, the military system fa-
vors joinder of all offenses against the accused,*® and if a
motion to sever is made, trial counsel should articulate the
armed forces policy on joinder: :

(1) While courts-martial are crucial to mamtammg dis-
cipline, they divert resources from military readiness
and thus “the basic fighting purpose of armies is not
served.” ¥ ‘

(2) Convemng fewer courts-martlal reduces the dxver-‘
sion of soldiers time from primary military
assignments and trammg, thereby enhancmg.
readmess 0. :

42 See supra note 23 (due process in the military defined).

-(3) Convening fewer ‘cburts-martial'promdtes unit in-
tegrity and cohesion by~ mmlmlzmg soldlers absence
from their units. 3! -

(4) -Convening one court-martial for a soldier promotes
high morale and discipline by providing prompt, visi-
ble remedies for all known crimes and breaches of
discipline. 52

- (5) The President as Commander-m-Chlef has con-
_cluded that separate trials are “too unwieldy to be
effective, particularly in combat or deployment.” 5

Simmons tested these policies in’ ‘'his court-martial as he
faced a premeditated murder charge and an unrelated ag-

‘gravated assault charge.’* On rebuttal the prosecution

producéd two witnesses who testified that Simmons had a
teputation for violence, which was relevant only to the un-
related aggravated assault charge. > Simmons claimed that

he was deprived his due process right to a fair trial, not-

withstanding the curative instruction given the members.

Review was denied for three reasons. First, the Presi-
dent s policy on joinder is a good one, and is accorded
“great deference” by the Supreme Court because it is a
sound “professional ]udgment of military authorities con-
cerning the relative lmportance of a particular military
interest.” % Second, misjoinder is not a per se violation of

_due process. ¥ Even if misjoinder raised such prejudice as
to approach denial of a fair trial under due process, ® sepa-

rate trials may not be mandated in any event because
certain constitutional rights enjoyed by civilians cannot be
accommodated in the military justice system.’® Third,
proper instruction which particularized the evidence on

:each charge and specification ensured Simmons a fair trial.
_The violent reputation evidence was not admitted on the

murder charge and the military judge so instructed the
court.

'3 The convening authority makes the final declslon at referral. UCMJ arts. 30(b), 22 and 24, The trial counsel, however, exercises prosecutonal discretion

and the staff judge advocate advises the eonvemng authonty UCMJ arts 38 (“trial counsel .

advice).
“R.C.M. 601(e)(2).

.’ shall prosecute in the name of the Umted States”), 34 (SJA

43 United States v. Simmons, CM 82-5474 (N.M.C.M.R. 30 Nov. 1983), affd, 21 M.J. 38 (C.M.A. 1985), cert. denied, 475 U.S. 1011 (Feb. 24, 1986).

46 Army Regulation 27-10 makes the American Bar Association Standards for Criminal Justice, the Prosecution Function, and the Defense Function appli-
cable to Army judge advocates involved in courts—martlal .Army Reg. 27-10, Legal Services—Military Justice, para. 5- 8 (1 July 1985) [hereinafter AR

27-10}.

YR.CM. 60’1@)(2); Rules 8 and 14, Fed. R. Crim. P.

48 R.C.M. 601(eX2) and discussion. :
49 United States ex rel Toth v. Quarles, 350 U.S. 11, 17 (1955).

30 Brief for the United States in opposition, Simmons v. United States, No. 85-857, 6.

Spd,
52 Id

SIR.CM. 601 analysis. The American Bar Association’s Section on Criminal Justice reached the same conclusion, and specifically. found that *“not on.ly

. would it be impracticable to incorporate Rule 8(a) [Fed. R. Crim. P.}, into military procedure, but the military has the more desirable modern practice.”

Committee on Criminal Justice and ‘the Military, Section of Criminal Justlee, Amencan Bar’ Assocmtlon, Comparatlve Analysis: Federal Rules of Criminal

Procedure and Military Practice and Procedure 20 (1982)

" 54 Brief for the Umted States, supra note 50, at 2

K Id. at 4.

36 Goldman v. Weinberger, 106 S. Ct at l3ll (deference to professnonal ]udgment)

. ¥7 See, e.g., Robinson v. Wynck 735 F.2d 1091, 1094 (Sth Cir. 1984), Oorbett v. Bordenkircher, 615 F.2d 722, 724-26 (6th Cir. 1980) United States v.
Seidel, 620 F.2d 1006, 1013 (4th Cir. 1980) (misjoinder only “a violation of & mere procedural rule”) (footnote omitted). See also Note, Harmless Error and
Misjoinder Under the Federal Rules of Criminal Procedure: A Narrowing Division of Opinion, 6 Hofstra L Rev. 533, 540 (l978)

38 See supra note 23 (definition of due process in the military).

%9 See, e.g., Schlesinger v. Councilman, 420 U.S. 738, 746, 757-60 (1975); Parker v. Levy, 417 U.S. 733, 743-52 (1974).
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When disparate offenses are joined, the trial counsel must
ensure that the members are properly instructed to consider
appropriately ‘evidence which is relevant-against only cer-
tain specifications. % Without such- careful instructions the
prejudice of misjoinder may depnve the soldter of a falr,
competent tnbunal :

Scientific Reports—Where Is The Scientist?

In the mllltary the accused has no right to confront an
expert witness in drug analysrs (who appears via a written
report), yet the accused ‘does have the right to question a
handwriting expert before that expert’s report may be ad-
mitted. The recent decisions of the Court of Military
,Appeals in Broadna.x 6! and. deley % may require the trial
counsel to explam ‘this distinction in sixth amendment anal-
ysis to the military judge, and thereafter, to the Supreme
.Court.

These de'cisions force the soldier and“his counsel either:
(1) to demand the presence of the expert witness who con-
ducted the test, and thus help the government convict the
soldler, or (2) to remain silent, forfeit the expert’s live testi-
mony, ‘and attempt to preclude admission of the lab report
as unauthenticated, as unreliable, or as offered in violation
.of the soldier’s sixth amendment right to confrontation.
The defense must affirmatively subpoena the chemist as a
‘defense witness in drug cases,  "and the defense must re-
quest the examiner’s presence when asked in all cases
involving subjective expert witness reports. 6

" Notwithstanding these rules, the soldier has a constltu-
tional right to confront his accusers:and the witnesses
against him at his trial.  He also enjoys an evidentiary
right to an adequate foundation for hearsay to be admitted
“against him.% The contrary military interest has, at last,
been articulated by the Court of Military Appeals in
Broadnax. The military interest is “to avoid unreasonable
harassment and undue pressure on the Government [e.g.,
defense bargaining power] resulting solely from the geo-
graphical location of the forensic laboratories in the
worldwide military justice system.. .
President’s Manual made “forensic laboratory reports” and
*‘chain of custody documents” admissible under Mil. R.

‘60 Mil. R. Evid. 105.

e Although the

'Evid. 803(8)(B)-in 1980, the rules and.analysis failed to ar-

ticulate the military ‘interest or necessity that compelled
their introduction through hearsay. The Manual does note,
however, that “those documents are not matters ‘observed
by police officers and other personnel actmg m a law en-
forcement capacrty A

The issue for the Supreme Court is whether they should
accord to the President and the Court of Military Appeals
“great. deference” to this “professional judgement of mili-
tary authorities concerning the relative importance of [this]
particular military interest,”’ as-stated.in Goldman v.
Weinburger.® This issue will be troublesome for the mili-
tary because the Court will no doubt refer to their civilian
practlce, in which the expert almost umversally testifies in
all trials in order to convince the lay jury of the evaluatlve
system’s reliability.

Notwithstanding the obvious sixth amendment problem,

'the rule for trial counsel is clear. In the routine drug case
‘where chemical testmg of blood, urme, or contraband is in-

volved, the expert examiner is not needed to’ testify unless

‘the accused demands it. In all other cases in which expert
.reports are. used, the expert must be called to testify. Not

only does this rule ensure a constrtutronal trial, as the con-
stitutional ‘analysis will demonstrate shortly, it utilizes the
trial counsel’s well-known ally: scientific evidence and ex-
pert testimony with all the accompanymg bells and whistles
that court members enjoy, and ‘with seemrng ob_]ectlve proof
by “science.” . S

The constitutional analysrs bchmd thrs course is' sound.
The chemist’s laboratory test in a drug case involves an ob-
jective, non-evaluative test, which several federal circuit
courts and innumerable state courts have found admissible
without the chemist’s testimony.™ The Fourth Circuit in
Kay agreed with the Court of Military :Appeals in Broadnax
that a chemist’s report is not subjective opinion but *“an ob-
jective fact, not mere expression of opinion, and its proof by
introduction of the certificate violates no constitutional
right of the defendant.” "' The Sixth Circuit has gone so far

. as to hold the chemist plays a non-evaluative role and is not

a witness against the defendant; thus the confrontatlon
clause does not even apply 7

6l United States v. Broadnax, 23 M.J. 389 (C. M A. 1987) (handwntmg a.nalysts report 1mproperly admitted without examiner’s testlmony) -
2 United States v. Ridley, 22 M.J. 351 (C.M.A. 1986) (urine test report properly admitted without chemist’s testimony), cert. denied, 107 S. Ct. 4(X) (1986)
6 Broadnax, 23 M.J. at 393-94; United States v. Vtetor, 10 M.J. 69, 78 (C M.A. 1980). See United States v. Porter, 12 M.J. 129, 132 (C M.A. 1981)

% Broadnax, 23 M.J. at 394.

65U.S. Const. amend. VI. See generally OhIO v. Roberts, 448 U.S. 56, 66 (1980)

6 Mil. R. Evid. 803(6) and 803(8).
57 Broadnax, 23 M.J. at 394.
S8 Mil. R. Evid. 803(8)(B) analysts at A22-49.

ki

. ©9106 8. Ct at 1311, The Court of Mllua.ry Appeals is accorded "great deference" by the Suprcme ‘Court on nonconstltutlonal mxlltary issues. Mrddendorf
v. Henry, 425 U.S. 25, 43 (1976) See Burns v. Wilson, 346 U.S. 137, 14042 (1953) (plurality opmlon) ,

70 See, e.g., United States v. Parker, 491 F.2d 517, 520-21 (8th Cir. 1973), cert. denied, 416 U.S. 989 (1974); Umted States v. Beasley, 438 F 2d 1279 1281
(6th Cir.); cert. denied, 404 U.S. 666 (1971); Kay v. United States, 255 F.2d 476, 480-81 (4th Cir.), cert. denied, 358 U.S. 825 (1958); United States v. Ware,
247 F.2d 698, 699-700 (7th Cir. 1957); State v. Cosgrove, 181 Conn. 562, 562-85, 436 A.2d 33, 37-44 (1980); Howard v. United States, 473 A.2d 835,
838-40 (D.C. 1984); Commonwealth v. Harvard, 356 Mass. 452, 462-63, 253 N.E.2d 346, 352 (1969); State v. Larochelle, 112 N.H. 392, 394-97, 297 A:2d
223, 225-26 (1972); State v. Malsbury, 186 N.J. Super. 91, 98-101, 451 A.2d 421, 425-26 (1982); State v. Smith, 312 N.C. 361, 364-86, 323 S.E.2d 316,
.318-30 (1984); Coulter v. State, 494 5.W.2d 876, 881-884 (Tex. Crim. App. l973); Stau: v. Kreck, 86 Wash.2d 112, 117-21 & n.3, 542 P.2d 782, 786—88 &
n.3 (1975). N ‘ .

71 Kay, 255 F.2d at 481, Compare Broadnax, 23 M J. at 396 (Cox, J concurrlng) . . o
"2 Beasley, 438 F.2d at 1281. S B R LS AT .
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- The Second Circuit, however, prohibits admission.of a
lab report without the chemist's testimony, as do some
states.” In United States v. Oates, the court held a lab re-
port not admissible under. Fed. R. Evid. 803(b), and
probably madnussxble under the confrontatlon clause. ™

Judge Cox, in his concurring. opmlon in Broadnax, pro-
vided the constitutional analysis that surely will satisfy the
Justices on the issue of chemical analysis. He first recites the
sixth amendment requirements to admit hearsay 1) an tm-
available deelarant, and 2) “the evidence bears such mdlcla
of reliability’ as to be a veritable substitute for the preferred
face-to-face confrontation.” * Judge Cox then recounts that
for chemists’ reports only, the chemist’s unavailability need
not be proved in the military because: (1) chemical ldent1ﬁ-
cation is “essentlally neutral and nonaccusatory,” “(2) the
analytical process is objective, not subjective; (3) defend-
ants’ objections to the chemists’ absence are “tactical
ploys” usually “designed to capltahze on the practical im-
pediments to routinely providing chemist-witnesses
throughout the world wide court-martial jurisdiction;” and
(4) defendants may always demand and obtain the chem-
ist’s presence under the compulsory process clause. " '

- The Supreme Court should have no problem with al-
lowing the chemist’s report to join the pubhc record and
business record as evidence properly received into evidence
without the author testifying.” Such records have received
the Court’s approval as “firmly rooted” hearsay exceptions,
and can be admitted without even a custodian’s testimony if
they are self-authenticating. ® Chemists’ reports, along with
public records and business records, are accurate and relia-
ble because they are routinely prepared by persons who
have no motive to falsify the reports, and no known suspect

.. Turning to all other scientific reports, trial counsel
should produce the examiner in all areas that involve sub-

jective, evaluative analysis.. Not only is this sound

advocacy, it ensures confrontation of adverse witnesses,
which the Broadnax rule fails to accomplish. Broadnax. al-
lows trial counsel to notify the accused prior to trial of the
expert witness report, and then to assert defense waiver if a
defense counsel does not demand that the witness be called
to testify. ® This rule is less tenable than the chemist rule.
First, this process shifts the burden of proof to the accused
by forcing the accused to call an adverse and mcnmmatmg
witness. :

Second this process had no support in federal decnsxonal
law. The Federal Circuit courts in Parker,®' Beasley,® and
Kay,® have each stressed the objective fact finding process
of the chemist. Subjective opinions and analysis of hand-
writing, ® fingerprints, sanity,® fibers, bodily fluids, and
the probability of identification all must be subjected to the
rigors of cross-examination in order to aecord the accused
his right to confrontation.

In the end, prosecutors are pﬁid for their judgme'nt:

From charging the accused, to selecting witnesses, to
presenting evidence, the trial counsel must decide where
and how to spend the command’s funds to achieve a just
conviction. Depriving the court members the often dramat-
ic testimony of a scientist, an expert witness, in subjective
analysis cases, seems to'be a poor decision that begs for Te-
versal by the Supreme Court

Dramatlc Reforms—Have We Forgotten?
When Justlce Thurgood Marshall was a defense attomey,

_there were no motion hearings and no bench trials in

to unphcate »

73 United States v. Oates, 560 F.2d 45, 80-81 (2d Cir. vl?77); Moon v. State, 300' Md. 354, 369-71, 478 A.2d 695, 703 (1984) (sixth amendment forbids
admission of report which had discrepancies on its face), cert. denied, 469 U.S. 1207 (1985); Commonwealth v. McCloud, 457 Pa. 310, 322 A.2d 653 (1974)
(state constitution forbids medical examiners report on cause of death); State v. Henderson, 554 S.W.2d 117 (Tenn. 1977).

74 Oates, 560 F.2d at 80-81.

75 Broadnax, 23 M.J. at 396 (Cox, J., concumng) (cmng United States v. Hines, 23 M.J. 125, 130, 136, 137 (C M.A. 1986). See genera"y Ohio v. Roberts
448 U.S. 56, 66 (1980).

76 Broadnax, 23 M.J. at 396 (Cox,’ J concurnng) See UCMJ art. 46; R.C.M. 703(a) (* ‘The prosecution and defense and the court-martial shall have equal
opportumty to obtain witnesses and evidence, including the benefit of compulsory process.”). Failure to subpoena the author of contested exhibits is noted by
reviewing courts, and considered against the defendant in determining whether his sixth amendment confrontation right was denied. See Barber v. Page, 390
UsS. 719 (1968), Dutton, 460 U.S. at 88 n.19, 96 n.3; Umted States v. Lee, 589 F.2d 980 (9th Cir. 1979); Holbrook v. United States, 441 F.2d 371, 373 (6th
Cir. 1971).

71« Properly administered the business and public records exceptions would seem to be among the safest of the hearsay excepuons *” Raberts, 448 U S. at
66 n.8 (citations omitted); Dutton v. Evans, 400 U.S. 74, 87-89, 95-96 (1970) (plurality opinion and Harlan, J., concurring in the result).

8 Jd.; Mil. R. Evid. 803(6) and (8), 902 (self-authentication).

1 See, e.g., E. Cleary, McCormick’s Handbook of the Law of Evidence § 306, at 720 (2d ed. 1972); 4 D. Louisell & C. Mueler, Federal Evidence § 446, at
646-47 (1980); 4 J. Weinstein & M. Berger, Weinstein's Evidence B03(6) [01], at 803—176 (1985). In fact, such records are often more reliable then the au-
thor’s testimony given the large number of records and entries he has made; cross-examination of such authors is often not helpful; it is practically
inconvenient to call all the witnesses who recorded entries on one record; and public expediency is not served by having public officials always present in
trials to testify; thus, unavailability of the author need not be proved. E. Cleary, supra, § 312, at 729, § 315 at 736; 4 D. Louisell & C. Mueller, supra, § 446
at 646; 4 J. Weinstein & M. Berger, supra, 803(6) [Ol], at 803-149, 803(8) (01], at 803—[89—90- 5 J. Wigmore, Evidence in Trials at Common Law § 1521 at
440, § 1631 at 617-18 (Chadbourne rev. 1974).

80 Broadnax, 23 M.J. at 394.

81 pgrker, 491 F.2d at 520-21.

82 Beasley, 438 F.2d at 1281.

83 Kay, 255 F.2d at 481. )

84 See Broadnax, 23 M.J. at 389, 397.

85 Phillips v. Neil, 452 F.2d 337, 347-49 (6th Cir. 1971) (admission of medical record containing psyehlatnc opinion on defendant's mental condition violat-
ed the defendant’s nght to confrontation), cert. denied, 409 U.S. 884 (1972).

DECEMBER 1988 THE ARMY LAWYER ¢ DA PAM 27-50-192 23

1
1




courts-martial.% ‘The following survey will illustrate the
sweeping changes in the military system, and the reserva-
tions that some justices 'still have about the system. The
dissenting justices in Solorio believe the military system de-
liberately withholds constitutional protections .from

-soldiers, is permeated .with unlawful command influence,
and needs immediate reform by Congress ¢ Indeed the ma-
_]ority in Solorio. refused to.endorse the military system even
with its recent reforms B .

i7:Only recently has the military _]ustice system begun to

: shed its star-chamber image, dnd its practitioners must cite

these positive reforms at every opportunity in order to
- purge that i image from the public s eollective mind.

Commentators have agreed that the Military Justice Act
of 1968 provided major reform so that “military justice at-
" tained virtual parity. with civilian criminal justice.” % For
example, the 1968 Act mandated that’ qualified defense at-
_torneys represent soldiers _not only at general courts-
_ martial, but also at BCD ‘special courts-martial and all spe-
cial courts-martial unless unavailable because of military
__conditions.® The services have ensured by regulation that
. the accused is represented at all special courts-martial. ®'
Further, the Army and Air Force have an independent trial
defense service.?2. and the Coast. Guard provides;the ac-
cused, upon request an 1ndependent defense counsel from
another command. ** Navy defense counsel are no longer in
the post commander’s chain of command, and Marine
Corps defense counsel are evaluated by independent region-
al defense counsel. ™ = ,

0

In 1968 Congress also abolished the mysterious position
~ of “law officer,” and created the independent *‘military
judge” with enhanced power and prestige.®® The services

further strengthened the role of the:military judge by re-
quiring one be assigned:to.all special .courts-martial;
although not required by.the Act.% For the first time a sol-
dier could elect a trial by the military judge, and the judge
could order the withdrawal of -a guilty. plea *‘prior to an-
nouncement of the sentence.”®” Finally, the military judge
was empowered to hear.and decide pretrial motions, and
other motions outSide the presence of the court-members. *

The 1968 Act also. created “Courts of Military ReView"
which replaced the Boards of Review, and provided for the
complete independence in performance evaluations for, and
Eromotion of, judges on the Courts of Review.® Congress

Iso attacked unlawful command influence by amending ar-
ticle 37 to prohibit the inclusion’ of any comment
whatsoever on the execution of duty as a court member or
defense counsel in any report aﬁ'ecting performance evalua-
tion or promotion 100

Fmally, service members gained indiVidual rights in 1968
such as the absolute right to refuse trial by summary court-
martial, and to demand trial by special or general ‘court-
martial with their attendant procedural rights. 11 Bail
pending appeal was also added in the form of deferral of
punishment. 1> While not enacted through Congress, the
President provided greater procedural rights to: service
members through the Manual for Courts Martial issued in
1969. For example, pretrial discovery in the military .is far
broader than that required in the federal courts. * In 1980
the President prescribed the Military Rules of Evidence for
Courts-Martial which were adapted from the Federal Rules
of EVidence lo4 .

+'In 1981 Congress resumed its reform of the system by re-
aﬂirming a service member’s right to a certified defense

86 «“Marshall's long experience as a defense lawyer left him suspicious of prosecutive and judicial practices that lent themselves to abuses of the rights of the
accused, yet might not be easily susceptible of meaningful appellate review.” IV L. Friedman & F. Israel, The Justices of the United States Supreme Court
1789-1969, 3063 3079 (1969). Marshall began his practice in 1933; joined the NAACP Legal Defense Fund in 1936, was appointed to the Second Circuit
" Court of Appeals in 1961; became Solicitor General of the United States in July of 1963; and was confirmed as an Associate Justice of the Supreme Court in
1967. Id. at 3066, 3077, 3083, 3088. Marshall argued the military case of United States v. Adams, 319 U.S. 312 (1943) before the Supreme Court for the
Legal Defense Fund, and was on the brief for the Legal Defense Fund in’ the military case of Burns v. Wilson, 346 U.S. 317 (1953) Id. at 3090, 7

87 See supra notes 8-9. See also Gilligan, supra note 23, at 3 (public still does not understand military justice).
38 See supra notes 7-8 and accompanying text. R : = .

8 Irwin, The Military Justice Act of 1968, 45 Mil. L. Rev. 77 (1969) See generally Mounts & Sugarman, The Milmiry Justice Act of 1 968, 55 A.B.A.J. 470
(1968); Moyer, Procedural Rights of the Military Accused: Advantages Over-a Civilian Defendant, 22 Me. L. Rev, 1 (1970); Bishop, Perspective: The Case for
Military Justice, 62 Mil. L. Rev, 215 (1973); Poydasheff & Satter, Military Justice’—Definitely!, 49 Tul. L. Rev. 588 (1975); Pitkin, The Military Justice
System: An Analysis from the Defendaut S Perspeczlve, 29 Navy JAG J 251 (1977); Zii:nmerma.n, Civilian v. Military Justice, The Companson of Defendant s
Rights, 17 Trial 34 (1981). - .. .

% Pub. L. No. 90-632, § 2(5) and (10), 82 Stat 1335 and 1337; UCMJ arts. 27(c) and 19. See also S. Rep. No 1601, 90tli Cong ‘2d Sess 8 (1968) (Senate
makes clear that counsel will be provided in all but the most unusual cases).

9'E.g, AR 27-10, para. 5-5; Air Force Reg. 111-1, Military Justice, Military Justice Guidc. pa.ra 3—6 { Aug 1984) [hereiriaf'ter AFR 11— l]
92F.g., AR 27-10, Ch. 6 (Army’s Trial Defense Service). :
93 Dep't of Transportation, Coast Guard, Military Justice Manual, COMDTINST M35810.1A, § 302—2 (Apr 10 1985) [liereinat‘ter COMDTINST]

9“Dept of Navy, Manual of the Judge Advocate General, §0100—0104 041(a)-(c) (CS May 26, 1986) [hereinaﬂer JAGMAN] Marine Corps Order
58.11A (Nov. '15,:1985). . : ¥

95 Pub. L. No. 90-632, §2(9) and (3}, 82 Stat 1336 ai'id 1335, UCMJ arts. 26 and 16. ° .
% AR 27-10, para 5-3; AFR T11-1, para 3-8; JAGMAN§5300 7B, § 301- lOA COMDTINST§300—1 L
97 pub. L. No. 90-632, § 2(3) and (19)(B), 82 Stat. 1335 and 1339; UCMJ arts. 16 and 45(b). T
% Pub. L. No. 90632, .§ 2(15)(a), 82 Stat. 1338; UCMLI art. 39(a). See also S. Rep. No. 1601, 90th Cong., 2d Sess. (1968) .

9 Pub. L. No. 90632, § 2(27), 82 Stat. 1341; UCMJ art. 66(a), (g) and (h).

100 pyp. L. No. 90-632, § 2(13Xb), 82 Stat. 1338; UCMYJ art. 37(b).

101 pypb. L. No. 90-632, § 2(6), B2 Stat. 1336, UCMJ art. 20.

102 pyb. L. No. 90-632, § 2(24)(b) and (d), 82 Stat. 1341, UCMJ art. 57(d).

103 Compare Mannal for Courts Martuil United States, 1969 (Rev ed), para 115(c), R.C.M. 701, and Mil. R vad 304, 311 and 321; wrth Rule 16 'Fed. R
Crim; P. = . - )

104 Exec. Order No. 12198 3 C.F.R. 151 (1980). See S Saltzburg, L. Schinasi, D. Schlueter, Military Rules of Evndenee Manual (198 l)
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counsel before an investigation under article 32 of the
Code. 1% -A ‘soldier’s right to an article 32 investigation has
been recognized by the civilian community as one of -the
military accused’s most important rights because it provides
open discovery dnd cross-examination of witnesses (adVerse
and fnendly) under oath. 16 '

. The year 1983 brought further major reforms:. Supreme
Court review of the Court of Military Appeals decisions,
government appeals, waiver of appeals, a specific punitive
article for drug offenses, and increased membership on the
Code Committee. '” Important issues remained and Con-
gress ordered an Adyisory Commission to study them. The
Commlssxon recommended, inter alia, that court members
continue to sentence soldiers, that the jurisdiction of speclal
courts-martial be extended, that military judges not receive
guaranteed tenure, and that the Court of Military Appeals
be an Artlcle III court with five members. 18

" After the 1983 Act the President made additional re-
forms through his 1984 Manual. The Manual now sets
forth procedures for apprehensions in private dwellings,
pretrial confinément with counsel rights, plea agreements,
speedy trial rights similar to the federal system, and imposi-
tion of the death pena.lty 109

* Finally, trial counsel are reminded to publicize these re- !

forms at every opportunity. As long as the public remains
ignorant of the military system, ! the Supreme Court will
scrutinize even the most routine case like Goodson; three of

‘the justices believe the military system still deliberately

withholds constitutional rights from soldiers. !"! Practition-
ers must constantly stress the system s beneﬁts

Conclusion

Every court-mamal presents consntutlonal issues like
court size, joinder, and scientific evidence. Other issues
abound. Every court-martial will be reviewed by appellate
attorneys secking Supreme Court review.'"? The litigants,
the press, the ACLU, and other amici curiae will lobby the
Court to reform the military system through that particular
case. From the Solorio decision we learn that some justices
still believe reform is needed.

One conclusion is manifest: constitutional issues will be
raised at trial and litigated on appeal. Trial counsel should
resolve those issues on the record while making a complete

- record of fact-and law. Further; the system’s reforms

should be emphasized. While we have come far since 1949,
we have miles to go before we sleep. :

105 Military Justice Amendments of 1981, Pub. L. No. 97-81, §§ 1-6, 95 Stat. 1085-89, UCMJ arts. 32 and 38.

106 Gosa v. Mayden, 413 U S. 665, 681 n.6 (1973); Moyer. supra note 89, at 6-11; Sandell, The Grand Jury and the Article 32: A Compamon, IN. Ky. St.
L.F. 25 (1973). Also Swanson, The Article 32 nght of An Accused to Pre Trial Cross-Exammatwn of the Witness Agairm Him “If They are Available™, 24 Air
Force L. Rev. 246, 249 253 (1984).

107 Military Justice Act of 1983, Pub. L. No. 98-209, §§ 10, 5(cX1), S(b)(l), 8, 9, 97 Stat. 1393, 1405, 1398, 1397, 1403, 1405, UCMY arts. 67, 62, 61, 112a,
67. See generally Cook, nghhghts of the Military Justice Act of 1983, The Army Lawyer, Feb. 1984, at 40.

108 pyb, L. No. 98-209, § 9(b), 97 Stat. 1405; Military Justice Act of 1983 Advisory Commission Report (1934) See generally Lonegran An Overwew of rhe
Military Justice Act of 1983 Advisory Commission Report, The Army Lawyer, May 1985, at 35.°

19 R C:M. 302, 305, 705, 707 and 1004.
10 Gilligan, supra note 23, at 3 n. 4-6.
W solorio, 107 S. Ct. at 2941 (Justices Marshall, Brennan and Blackman, dissenting).

112 e Examination and New Trials Division in USALSA reviews the records of all specral courts-martial, and the records of specml and general courts-
martial ‘not reviewed by the Courts of Military Review. UCMYJ art. 64. The Courts of Revrew automatlcally review all courts-martial in which a punitive
dxscha.rge or one year of confinement is adjudged. UCMYJ arts. 66-67.

Trial Defense Service Note

The Commander’s Role in Ordering Urinalysis Testing

Captain Robert A. Mast :
~82d Alrborne Division Fleld Oﬁ‘ice. US Army Tnal Defense Servzce o

The Army conducts hundreds of thousands of urinalysis
tests annually.! Every “positive” test result has the poten-
tial of becoming a contested piece of evidence in a court-
martial. Whether a “positive” result on a urinalysis test will
be admitted into evidence often hinges on whether the test
was performed in compliance with Army regulations and
the applicable Military Rules of Evidence. Frequently, the

issues of who ordered a particular urinalysis test and ‘under
what authority they did so become crucial in determining

‘the admissibility of the test results. Under Army Regula-

tion ‘60085, only a commander, a physician, or an alcohol
and .drug control officer may ‘order urinalysis testing of
soldiers.? This article examines the role of the commander
under the regulation (Army Regulatlon 600-85) and under

! Telephone Conversation of 3 May 1988 with MAJ Puttock of the US Army Drug and Alcohol Agency (a subumt of the Total Army Personnel Agency
(TAPA)). Currently, approximately 750,000 urinalysis tests are being conducted annually. -

2 Army Reg. 600-85, Alcohol and Drug Abuse Prevention and Control Program, para. 10-3a (3 Nov. 1986) [hereinafter AR 600-85].
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the Military Rules of :Evidence, partlcularly Mrhtary Rule
of Evidence 313.3. . . -

Under the Regulation

The prmclpa.l players under the regulanon are the com-
mander, the unit alcohol and drug coordinator (UADC),
and the observer. The commander orders the testing, the

UADC administers the testing, and the observer ensures .

that the urine collected is that of the soldier provrdmg the
sample Army Regulation 600-20 delineates what is re-
qulred to be considered a “commander,”* The appomtment
criteria to be a UADC are that the soldier be in the grade
of E-5 or above and that he or she be mature, skillful and
honest.® Observers must be soldJers in the grade of E-5 or
higher who have sufficient maturity and integrity.® When
all of these individuals properly perform their duties, a uri-
nalysis test conducted at the unit level should be valid.”

A close examination of the commander’s role in the test-
ing program often 'reveals a critical irregularity—the
abdication by the commander of his or her responsibility to
order the testing. The regulation states that “[t]he decision
to test is a command judgment.”® Sometimes, however, a
commander will delegate this judgment to a subordinate. It

is not unusual to find the first sergeant, an executive officer, -

or even the UADC, deciding who is to be tested, and when
and ‘where the test is to be conducted. Too often, the com-
mander is as surprised as his or her soldlers to find
urinalysis testing being conducted. Y

- Army Regulation 600-85 does not discuss the delegation
of the commander’s responsibility to order testing. The ex-
planatory text in the subparagraphs of the enabling
paragraph, however, specifically references Military Rules
of Evidence 312, 313, 314, 315, and 316.° Each of these
Military Rules of Evidence, which deal with intrusions, in-
spections ‘or searches, requires some type of specific
command authority or command direction. A commander’s
order, not a subordinate’s, is normally requlred to. uphold
the validity of those types of intrusive actions in court. One
can argue, therefore, that the same is true with regard to
urinalysis testing and that the decision to test may not be
delegated.

‘A more cogent reason supportmg nondelegability of the
authonty to order testing is the privacy interest of the sol-
dier being tested. Citizens who enter the United States
Army as soldiers do not lose all of their rights to privacy.
Army Regulation 600-85 specifically recognizes this priva-
cy interest. It states, ““[s]oldiers. , . .will be accorded
maximum respect and concern for human dignity as much
as possible under the partlcular circumstances.” 1° Soldiers
do not want to be viewed in a private act such as urination.
They certainly do not wish to do so upon the order of a 'ser-
geant/E-5 UADC. The possibility of abuse in such a
situation is readily apparent. Paragraph 10-3a of Army
Regulation 600-85 allows a commander to test his entire
unit or a part of it. ' Many units test on a biweekly or on a
monthly basis, testing only part of the unit at any one time.
A subordinate, if left to his or her own discretion, could use
the urinalysis testing program to abuse some soldiers while
favoring others. A commander, generally endowed with
more mature judgment, breadth of experience, and unpa.rtl-
ality, should personally ensure that the urinalysis testing
program is fairly instituted and is not overboard or over-
reaching. The regulation implicitly prescribes this active
role by the commander and common sense demands 1t

Military courts have not ruled spec1ﬁcally on the status
of a soldier’s privacy interests in urinalysis testing under
Army Regulation 600-85. They have established, however,
that the military must follow its own regulations, especially
those regulations that provide some type of privacy interest.
In United States v. Russo the Court of Military Appeals
recstablished the principle that “[i]t is well settled that a
government agency must abide by its own rules and regula-

_tions where the underlying purpose of such regulations is
- the protectlon of personal liberties or interests.” 1> Surely,

exposing one’s genitals while urinating is a privacy interest.
recognized by Army Regulation 600-85. 1*

Under the Mlhtary Rules of Endence

Before the adoptlon of the 1984 Manual for Courts-Mar-
tial the legal basis for urinalysis testing was purported to be
Military Rule of Evidence 314(k).'* In the 1983 case of
Murray v. Haldeman ' the Court of Military Appeals used
Military Rule of Evidence 314(k) to allow random, non-
probable cause, urine testing. Someé commentators have
argued that the holding of Murray v. Haldeman is no

3 See Manual for Courts-Martial, United States, 1984, Mil R. Evid. 312, 313, 314, 315 and 316 [hereinafter Mil. R. Evid. 312, 313, 314, 315, 316).
4Anny Reg. 600-20, Army Command Policy and Procedures, Chapter 20 Mar 1988) [hereinafter AR 600—20]

3 See AR 600-85, para. 10—4e(1).
6 See AR 600-85, para. 104e(2).

7 The roles of the UADC and the observer are set forth in greut detaxl in Appendur E of AR 600-85. Their performance is normally closely scrunmzed by
the defense counsel. For a defense oriented perspective on the roles of the UADC and the observer, see J. Impallaria, An Outline Approach to Defending

Urinalysis Cases, The Army Lawyer, May 1988 at 27
SAR 600-85, para. 10—3a

9See AR 600-85, para lO—3a(l), (2), (3), and (4)

10 AR 600-85, para. lO—3a '

" Aviators, Military Police, and those soldlers under the Pcrsonnel Rehablhty Progra.m are requxred by AR 600-85, para. 10—33(4) to be tested at least once
a year. There is no regulatory mandate to conduct urinalysis testing of other categories of soldiers at any particular. time penod, although most Ioca.l com-
mands put forth suggested “goals" e.g at least once every 6 months for all soldiers.

12 United States.v. Russo, 1 M.). 134 (C.M.A. 1975) (citation omitted).

13 Neither paragraph 1-1 (Purpose) nor paragraph 1-9 (General Policy) or AR 600-85 specifically mentions a pnvacy mterest of soldiers. A pnvacy interest
may be inferred, however, by the second and fifth sentences of paragraph 10-3a and by the common human experience of hiding one’s body when urinating.

14 4Other searches. A search of a type not otherwise included in this rule and not requiring probable cause under rule 315 may be conducted when perrmsm-
ble uinder the Constitution of the United States as applied to members of the armed forces.” Mil. R. Evid. 314(k) ‘ ;

15Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983). ‘
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Tonger applicable, as ‘the 1984: Manual for:Court- Mamal

now specifically allows for urine sampling'in Military’ Rule

of Evidence 313(b).'® The appellate courts'are now using

Military Rule of Evidence 313(b) in their recent (post: 1984) .

analysés of command directed urinalysis testing. ‘Murray v.
Haldeman can be viewed either as the basis of the new Mil-
itary Rule of Evidence 313, or as an invalid bit of old case
law 17

The reported cases that have exarmned the role of the
commander in urinalysis testing under Military Rule of Ev-
idence 313(b) are primarily from the Courts of Military
Review. In United States v. Heupel'® the military. Judge
ruled that the results of a urinalysis test, conducted under
the direction of a noncommissioned officer in charge (NCO-
IC) of an Air Force correctional confinement facility
(CCF), were inadmissible under Military Rule of Evidence
313(b). The NCOIC had implemented a testing program in
which all airmen entenng the facility for correction would
have to provide a urine sample. He had received contingent
approval from the base commander for such testing. The
contingencies were obtalmng the approval of the staff Judge
advocate, and receiving urinalysis allocations from the wing
vice commander. It is unclear from the recited facts wheth-
er or not the NCOIC did receive either the allocations or
the approval of the staff judge advocate, Samples were tak-
en, however, and the test was labeled ‘command directed.”
Airman Conterras was tested upon his entry into the CCF.
He tested “positive.” On these facts, the military judge
ruled the test results inadmissible under three bases: 1)
under provisions of Air Force Regulation 30-2.and its
‘amendment, Interim Message Change 82-3; 2) under Mili-
‘tary Rule of Evidence 313(b)(1); and 3) under ‘Military
Rule of Evidence 313(b)(2). The military judge’s rulings of
inadmissibility, except for that under Military Rule of Evi-
‘dence 313(b)(1), were affirmed by the Court of Military
Review. Of particular note is the appellate court’s agree-
ment that Airman Conterras was “specifically selected” in
violation of Military Rule of Evidence 313(b)(2).

The term *“‘specific individuals selected for examination
found in Military Rule of Evidence 313(b)(2) was intended
to preclude examinations that are subterfuges for searches.
This rationale goes hand-in-hand with the requirement that

a commander direct urinalysis testing. The term “specific

individuals,” according to the drafters, means persons

named or identified on the basis of individual characteris-: -

tics.! A soldier who is not a commander probably would

have a greater tendency to select, for urinalysis testing,u

those soldiers whom he or she suspects of drug use. Individ-
nal characteristics could become paramount. Command
control of searches, inspections, and seizures ensures-the
evenhandedness of the military justice system. Al]owmg a
solider ‘who is not & commander to decide such issnes
would put too much ‘discretion in the hands of the person
actually conducting the examination. A subordinate iwith
too ‘much dlscretion conductlng the exammatlon can be
unlawful » . L

A small amount of subordinate discretion. however, was
recently approved by the Court of Military Appeals. In
Um;ed States v. Johnston?' the court upheld a unnalys1s
testmg program that had been mandated through the in-
structlons of a hngher headquarters. There, the staff of a
bng was to be tested monthly with the test date to be ran-

'domly selected. A law enforcement petty officer, usmg his

own discretion, decided on the monthly testing’ date but
had no control over who would be tested. The day picked
had to be approved by his supervisor. Unlike the NCOIC of
the CCF, he could not *“‘specifically select” any individual
or group of individuals, because the instructions mandated
that everyone was to be tested.

‘In the more recent case of United States v. Burris? a dif-
ferent panel of the Air; Force Court of Military Review
upheld the vahdlty of another “command directed” urinal-
ysis test. The court noted that Mllitary Rule of Evidence
313(b) limits the authonty to ‘conduct inspections solely to
commanders. In this case a squadron commander ordered
his acting first sergeant to make the necessary arrangements
for a random urinalysis testing. The first sergeant did so,
and after coordination, selected a certain date and a method
of random selection. Later, the first sergeant informed the
commander of the date. The Court of Military Review af-
firmed this method of a “‘command directed” urinalysis
test.

Military Rule of vadence 313(b) defines “inspection™ as
an “incident of command.”?* The courts have been reluc-
tant to give soldiers other than commanders the authority
to authorize inspections on their own accord.* Why the
difference between the.three cases? The answer appears to

‘be that the commander in Heupel had no idea of the specif-

ics of the testing program other than the general knowledge
that it was happening. In Johnston the testing program was

. specifically mandated by higher headquarters in written in-

structions, with little room for discretion. In Burris the
commander peérsonally ordered the testing and was later
made aware of the exact date and of the method of selec-

. tion. In Burris and Johnston the command was involved

16 See e.g., Saltzburg, Schinasi, and Schlueter, Military Rules of Evidence Manual at 235 (2d ed. 1986), Mil. R. Evid. 313 states in pertinent part that, “an
order to produce body fluids, such as urine, is permissible in accordance w1th thls rule i

v Manual for Courts-Martial, United States, 1984, Mil. R. Evid. analysls, app 22, at A22-22 [heremafter Mil. R. Evid. analysis] Murray v. Haldeman is

cited es a source. Murray v, Haldeman has been cited by the Court of Mllltary Appeals since the 1984 adaption of Mil. R. Evid. 313. See e.g., United States
v. Johnston, 24 M.J. 271 (C.M.A. 1987). The court’s analysis, however, is under Mil. R. Evid, 313(b) rather than 3l4(k)

18 United States v. Heupel, 21 M.J. 589 (A.F.C.M.R. 1935)

19 Mil. R. Evid. analysis at A22-23.

20 See United States v. Harris, 5 M.J. 44 (C.M.A. 1978)

2! United States v. Johnston, 24 M.J. 271 (C.M.A. 1987).-

2 United States v. Burris, 25 M.J. 846 (A.F.CM.R. 1938).
. BMil. R. Evid. 313(b).

2 See e.g., United States v. Ellis, 24 M.J, 370 (C M.A. 1987) in whleh the Court very spectﬁcally mentlons, in its analysis of Mil. R Evid. 313, the undcrly-
ing commander’s order. See also U.S. v. Harris, 5 M.J. 44 (CM.A, 1987)—question of too much discretion in the law enforcement officer. On the other
hand, the drafters of the Military Rules of Evidence in their analysis of Mil. R. Evid. 313 note that “any individual placed in 8 command or appropriate
supervisory position may inspect the personnel and property within his or her control”. Mil. R. Evid. analysis at A22-21.
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and ensured that what was taking place was a valid inspec-
tion. In- Heupel the command was, at best, penphcrally
aware of what the- NCOIC was’ domg :
ThlS ana]ys1s follows an Army Court of Mllltary Re-
view’s related holding:that command directed urinalysis
testing (inspections) are valid if they are directed at preset,
scheduled times. In United States v.-Valenzuela® :an Army
Court of Military Review upheld a commander’s directive
to test soldiers immediately upon their return from leave. It
was established that the commander knew spec1ﬁcs of the
testing program, ard had personal]y ordered the initiation
of the testing program. In the cases cited that upheld the
inspections, a commander had personally and affirmatively
ordered the’ testing either orally or in wntmg ‘Therefore, it
appears that ‘under Military Rule of Evidence 313(b), a
commander’s establlshment of a detailed testing scheme
through a written directive or ‘a personal order may be a
prereqms1te for a va]xd urmalysm test.

Conclusxon

Attorneys defending soldxcrs in unnalys:s cases should
‘ascertain who ordered the u.n.naly51s test ‘and under what
authority he or she did so, Perhaps a commander was not
sufficiently mvolved in the decision to conduct that particu-
lar test. There are some command responsibilities that may
not be delegated, at least not beyond certain limits. The reg-
'ulation and Mlhtary Rule of Evidence indicate that the
decision to ‘order urinalysis testmg may ‘be one of them.
‘Personal command involvement is a necessary prerequls1te
for a valid test. Adm1ssnb1hty of the “positive” test result is
dependent on the actions, or the mactlons, of the appropn-
ate commander

CIerk of Court Notes

H

Court Martlal Processing Tlmes

s

_ The table below shows the Armywide average processing
’tlmos for general oourts-martlgl and bad- coodu_ct !qlscharge

special courts-martial for third quarter of Fiscal Year 1988.
Previously pubhshed first and second quarter ﬁgur&s are
‘shown for comparison. : : v :

' Genefal Courts-Martial

o . 1st Qtr 2dQtr-’ 3dQr

Records received by Clerk of Coun 405 404 404

Pays from charglng orrestraintto .- i ¢ 45 -850 ... 46
sentence L o

Days from sentence to actlon R 48 . 50 .. 46

Days from action to dispatech -~~~ 5 4 174

Days from dispatch to receipt by the ' 9 8 7

Clerk

BCD Speclal Couns-MaruaI .

Records received by Glerk of Court 168 . 168 . 133

‘Days from charging or restraint to .34 . 34 28
sentence . , , Co
Days from sentence to actlon o 52 44 ' 46
Days from action to dispatch =~~~ 8 -4 4
Days from dispatch to recelpt by the IERRE [ RNy AR 4
Clerk . - ‘ . . R

. US. Army Coun of Mllltary Review Caseload, FY ms-was

, FY 1886 . FY 1987 'Fy 1988 1988
New Records 2,181 . . ‘1,972 (~9.6%) 1963 ( 0.5%)
Received . '~ = ... . ... . .
Cases Filed at . 2,321 2143 (—7.7%) 2.068 (—3.5%)
Issue ‘ . . .
Decisions 7 2,643 2,119 (—19.8%) 1,968 (—7.1%)
- lssued ! EER . Co .
‘Published 131! (5.0%): « ‘92 (4.3%) .- 136 . (6.9%)
Opinions : . . : ‘ -
Memo Qplnlons 539 (20.4%) 357 (16.8%) 314" (15.8%)
Short Form/ = 1 973 (74.6%) 1,670  (78.8%) 1,518 (77.1%)
Orders s ‘ . -

R 00urt-Martial and Non]udlclal Punlshment Rates Per ThOUsand

RNt

Thlrd Quarter Year 1988; Aprll—dune 1988

" Army-Wide © U'CONUS U Europe  Pacific 0 . 7 Other’
@CM - 7T P059 b (2.35) 27080 - (201) L 0.85 - (3.39) no 049 (1.95) - 052 . (2.09)
BCDSPCM 028 ~(f13) 7 U 0.26 “ (1.04) Y4040 (162 7 007 - (0.29) 037 (1.49)
SPCM 005  (0.20) 0.06  (0.24) 004 (017) 002 ~ (0.07) ' 0.00 :(0.00)
SCM 0.51  (2.05) 049  (1.97) 058  (2.30) "~ 060 . (238) - 060 (2.39)
NJP 30.18 (120.74) 32.51 (130.05) 27.45 (109.81) . .- 52,57 (210.29)

'30.40 (121.59) -

Note: Figures in parentheses are the annualized rales per thousand.

<

.

2 Umted Statm v. Valenzuela, 24 M. J 934 (A,C MR. 1937)

At

RN S
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TJAGSA Practice Notes

Instructors, TheJudge Advocate General’s School

Criminal Law Notes

Larceny of a Debt: Umted States V. Mervine Revisited

~ In United States v. Mervine,! the Court of Mrlltary Ap-
peals held that a debt or the amount thereof is not the
proper subject of a‘larceny.? In so doing, the court reversed
the decision of the court of review, which impliedly held
that a valid debt was a form of money and thus the proper
subject of a larceny offense.? The Court of Mlhtary Ap-
peals decision, however, does not answer the question of
whether the accused’s misconduct constituted a larceny in
violation of article 121 under some other, uncharged
theory. ' ‘

The accused in Mervine purchased a vanety of electromc
equipment from the Navy Exchange in Naples, Italy.4 The
purchases were made under a deferred payment plan, in
which the accused agreed to pay $900.00 in several monthly
installments.* The accused was later transferred to Diego
Garcia, where he received numerous notices from the Ex-
change concerning overdue payments that he had falled to
make, ¢ ‘

In response, the accused devised a plan to decewe the Ex-
change ‘into believing that he had already paid the entire
amourt of the debt, which then totaled over $950.00.7 The
accused acquired a Postal Money Order receipt from a for-
mer supervisor and altered it to reflect his own name and
account number, the appropriate date, and the amount
owed. & ‘The accused then sent the altered receipt to the Ex-
change, along with an explanatory letter from himself and a
letter from his commanding officer stating that the debt had
been paid and the Exchange ‘must have lost or misplaced
the pertinent records.’ The Exchange detected the forgenec
and notified law enforcement authorities. 0

126 M.J. 482 (C.M.A. 1988).

The accused pled guilty to attempted larceny'* of the
money he.owed to the Navy Exchange.? The court of re-’
view affirmed, holding that the accused’s attempt to
extinguish a valid debt by fraudulent means constituted an
attempted larceny in the’amount of the debt. ¥ The court of
review characterized the accused’s debt as an account re-
ceivable, which it defined further as a form of money. As
money can clearly be the proper subject of a larceny, 15 the
court of review found that the accused’s misconduct fell
within the broad ambit of article 121.

“The Court of Military Appeals disagreed, finding that al-
though an account recéivable “states the amount of a debt
in monetary terms, it is simply not the equivalent of money
for-purposes of Article 121.”% The Court of Military Ap-
peals concluded “that the holding of the court below to the
contrary had the effect of broadening the scope of larceny
beyond that intended by Congress.” :

Desplte the result in Mervme, the Com't of Mlhtary Ap-
peals reiterated the substantial breadth of larceny under
article 121. The court observed that “[t]his Article pros-
cr1bes larceny in its various forms, including obtammg
property by false pretenses and embezzlement and provides
for a simplified pleadmg form to cover the different theories
of theft.” 1* The court cautioned, however, that the “combi-
nation of these offenses into a single statute . . . did not
create any offense under the statute not previously recog-
nized by common law as larceny, false pretenses, or
embezzlement.” " :

2 Uniform Code of Military Justice art. 121, 10 U.S.C. § 921 (1982) [herema.fber UCMJ]

3 United States v. Mervine, 23 M.J. 801, 805 (N.M.C.M. R 1986)
4 Mervine, 26 M.J. at 482. .

S1d.

S$Id. at 482-83.

71d. at 483,

814

%Id.

10 Id.

U UCMJ ert. 80.

12 Mervine, 26 M.J. at 483. The government withdrew two related forgery specifications in light of the accused’s pleas. Id.

13 Mervine, 23 M.J. at 805.
14 Id.

I5UCMJ art. 121 defines larceny as “wrongfully tak[ing], obtain[ing], or withhold[ing], by any means, from the possasmn of the owner or of any other
person any money, personal property, or article of value of any kmd" (emphasls added)

16 Mervine, 26 M.J. at 484.
17 Id.

ed States v. Norris, 8 CM.R. 36, 39 (C.M.A. 1953).

18 1d. at 483 (citing Hearings on H.R. 2498 Before a Subcomm. of the House Armed Semees Comm 81st Cong., Ist Sess 815, 1232 (l949)), see also Unit-

'9Memne, 26 M.J. at 483 (citing United States v. Buck, 12 CM.R. 97, 99 (CM.A. 1953)) - .
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Embezzlement, recognized as early as the sixteenth cen-..

tury, % represents a legislative effort to fill an unreasonablé

gap in the developing law of larceny #1, Under an embezzle-
ment theory, one already in lawful possesston of the’
property of ‘another could be convicted where there was
fraudulent conversion or withholding.?? The Manual for
Courts-Martial prowdes specifically that “a wrongful with-
holding with intent permanently to appropriate includes the
offense formerly known as embezzlement.”* The Manual
provides further that “[a]ithough a 'y person gets property by
a taking or obtaining which was not wrongful or which was.
without a concurrent intent to steal, a'larceny is neverthe-:
less‘committed -if an intent to-steal is formed after the
taking or.obtaining and the property is wrongfully wrthheld
with that intent.”” ... - . v

Thus, the’ questron'ls raised—does the accused’s miscon-
duct in Mervine constitute a-larceny or attemptéd larceny-of
the electronic ‘equipment, under a wrongful wrthholdmg
theory as recognized by article 121? ’ f :

-. The starting point for analysis of this question. is the
Manual. In discussing the wrongful wnthholdmg theory, the
Manual explains; .

{I)f a person rents another s vehrcle, later ‘decides to -
" keep it permanently, ‘and then fails to return it at the -
" appointed time or uses it for a purpose not authorized -
by the terms of the rental; larceny has been committed,
even though at the time the vehicle was rented, the
" person intended to return it after usmg it accordmg to
: the agreement L

.\The Court of Mlhtary Appeals long ago aﬂirmed a larce-
ny conviction under. article 121 ‘based upon this wrongful
withholding theory. In United States v. Amie,? the accused
received $80.00 from another soldiet with the understand-
ing that he would purchase a money order and forward it
as partial payment for the other soldier’s automobile. 2’ The
accused-instead purchased a money order in‘the amount of
$70.00, gave the other soldier an altered receipt showing
that $80.00 had been forwarded, and retained $10.00.for

2021 Hen. VI, ¢.7 (1529)

... himself. 2 . The Court of Military Appeals affirmed the lar-

ceny conviction based upon the theory that the accused

. wrongfully retained the $10.00 provided to him by the oth-

er soldier.® -
More recently, the Air Force Court of Military Review

. affirmed a larceny conviction under a wrongful withholding
" theory in United States v. Moreno.*® The accused in More-

no discovered that $10,033.00 had been deposited
mistakenly into his credit union account.3! The accused
then wrote two checks totalling $10,000.00, % "and later de-
nied knowing anything about the money.? Using a
wrongful - withholding: theory, the court aﬂirmed the ac-,
cused’s convretlon for larceny of the $10, 000.00. uo

“This same’ reasomng, it mlght be argued can be apphed“
to the electronic equipment acquired by the accused in’
Mervine. The argument would say that, just as with the oth-'
er cases, ¥ the accused’s initially lawful possession of the
equipment in Mervine became larcenous when he dishonest-
ly withheld possession of it from the rightful owner. The
argument would continue that the forged document used to
effect the purported-larceny in- Mervine is similar-in nature
and purpose to the forged recelpt made by the accused m-
Am'e 36 ..

The 'success of this ‘theory would turn, however, on
whether the Navy Exchange retained ownership of the
equipment until the installment contract was paid in full.
Put a slightly different ‘way, the accused in Mervine could
be guilty of wrongful withholdirig of the equipment only if
title to the equipment had not already passed to him. In the
Manual’s rental car example,? for instance, the rental
agency would clearly retain title to the car while the renter
would acquire only a temporary right to use it. Thus, an ac-
tion by the renter. inconsistent with the car owner’s
property interest could amount to larceny by wrongful
withholding. The owners of the money in Moreno®* . and
Amie?. likewise .never surrendered ownership of the funds
to the respective accuseds.. Whether ownership of the item
has passed to the credit purchaser is-thus the crucial ques-
tion, for.as the Manual broadly indicates,. “[a] debtor does
not withhold specific property from the possession of a

2R, Perkins & R. Boyce, Criminal Law 351 (3d ed. 1982); W. LaFave & A.'Scott, Handbook on Criminal Law 644 (l972)
22 See supra note 21. Thus, a trespass was not required as is the case under common law larceny:
3 Manual for Courts-Martial, United States, 1984, Part IV, para. 46c(1)(a) [hereinafter MCM, 1984].

%, Part IV, para. 46c(l)(l)(1)

25 Id. )

”22CMR 304 (CM.A. 1957).

2 1d. at 306.

8 Id.

¥ Id, at 308.

023 M.J. 622 (AF.CMR. 1935), pet. denied, 24 M.J. 348 (CMA 1987)
3 [ at 623. S e S
24, T

B 1d. at 626.

M1d

'

T

35 Amie, CM.R. at 306 (swoo 10 be used for a money order), Moreno, 23 M. J at 623 (SlOOOODOmlstakenly depos:ted in the accused's account and latcr

withdrawn); MCM, 1984, Part IV, para. 46c(1)(f)(i) (rental car not returned as requlred) ; RS

36 Amie, 22 CM. R. at 306.
3 MCM, 1984, Part IV; para. ~46c(1)(0)G)..

% Moreno, 23 MJ. 622 (A.F.CM.R. 1986), pet. denied, 24 M.J. 348 (CMA 1937) EE T I PR U VA

3 Amie, 22 CM.R. 304 (C.M.A. 1957). S
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creditor by failing or'refusing to pay a debt, for the rela-
tionship of a debtor and creditor does not give the creditor
a possessory right in any specific money or other property
of the debtor.” 4

How, then, can ownership of the equipment in Mervine
be determined? One source might be by the statutory con-
struction of any assimilated*! state statute*’ or
incorporated federal statute.** It might also be found by
reference, to the specific terms of the deferred payment plan
at the Navy Exchange.# Construction of the statutory and

contractual provisions should specify when title was trans-’

ferred from the Navy Exchange to the accused—whether
upon transfer of possession, upon final payment, or at some
other time. This event would determine whether the ac-
cused wrongfully withheld the property of another, or
instead attempted to fraudulently cancel a debt he owed on
his own property.

Given the variety and complexlty of the issue raised in
Mervine, military prosecutors should consider a number of
charging options, including alternative charging, to ensure
that .an accused’s criminal conduct is properly described.
Forgery,* dishonorably failing to pay a Just debt,* and at-
tempts to do both, %’ are all possibilities in these types of
cases. Incorporatlon and assimilation of recently adopted
federal and state law under article 1344 should also be
conmdered 4 In response, defense counsel will have to ana-

lyze and attack potential flaws in the theory of prosecutlon, ,

such as those identified by the Court of Military Appeals in
Mervine. Defense counsel must require also that the prose-
cution has properly charged such misconduct, and that any
variance between the method of charging and the proof ad-
vanced at trial is not prejudicial. ®* Notwithstanding the
result in Mervine, counsel for both sides should be well-
aware that a dishonest accused may be convicted and pun-
ished for his misconduct, even if he is not technically a thief
under article 121 of the UCMJ. MAJ Milhizer.

4 MCM, 1984, Part IV, para. 46c(1)(b)

Quick and the Confron’tation Clause

In a two-page opinion with punc " the Court of Mili-
tary Appeals said “raise it or waive it” to defense counsel
concerning an alleged sixth amendment confrontation
clause violation. The court also upheld the government’s
decision not to call to the witness stand a 4 year-old v1ct1m
who was available to testify. 3!

SPC Bobby Quick was convicted of commlttmg lewd and
lascivious acts and taking indecent liberties with his four-
year-old daughter (J). According to Quick’s pretrial state-
ment, he was lying in bed with.J one evening and “started
getting curious about how she was developing.” - Quick
rubbed her vaglna, and after he achieved an erectlon, had J
kiss his penis. ‘

The following afternoon J told her babysitter, Mrs.
Lightfoot, that her “bottom hurt.”** Upon questioning by
Mrs. Lightfoot, J said that her daddy rubbed her with his
fingers. Mrs. nghtfoot notices s1gns of irritation inside the
labia of J’s vagina.

Quick was apprehended and provided a detailed confes-
sion. J. testified at the article 32 investigation. At his
general court-martial, Quick pled not guilty. Trial counsel
introduced Quick’s confession and called Mrs. Lightfoot as

a witness, but decided not to call J because J was *“respon-

sive to leading questions only, answered those questions
nonverbally, and required prompting from her mother
before answering.” ¥ ‘According to trial counsel, J’s state-
ments to Mrs. Lightfoot were more. probatlve than her live
testimony.

Defense counsel’s motion in liminie to exclude I's state-
ments to Mrs. Lightfoot under Mil. R. Evid. 803(24), the
residual hearsay clause, was denied. A sixth amendment
confrontation clause objection was not raised.

According to the Court of Military Appeals, “[i}t was ex-.
pressly recognized at this court-martial that the alleged

41 Federal Assimilative Crimes Act, 18 U.S.C. § 13; see Umted Statﬁ v. Wright, 5 M.J. 106 (C.M. A l97B), Umted Stam V. Rowe, kyX ol M R. 302 (C.M A
1962).

42 See Lennon v. L.A.W. Acceptance Corp., 48 R.L. 363, 138 A. 215 (1927) (depending on the statute, the term owner might not include the holder of a
conditional sales contract, inasmuch as the seller could give no valid consent to a third party to use the item); see also Rabaut v.'Venable, 285 Mich.. 111, 280
N.W. 129 (1938) (possession of a loaned vehicle for a few days is msuﬂiclent to make the possessor an owner within the statutory definition of the term).

43 UCM) art. 134, cl. 3; see MCM, 1984, Part IV, para. 60c(4)(b); see, e. g., United States v. Mayo, 12 MLJ. 286 (CM.A. 1982) Qusuons as to the extrater-
ritorial application of any incorporated or assimilated statutes would also arise in cases such as Mervine, where the misconduct at issue took place abroad.
Such questions are beyond the scope of this note.

4 Whether a deferred payment contract transfers ownership of merchandise to the purchaser concomitant with the transfer of possession, with the seller
retaining a lien upon the merchandise, would be determined by applying Uniform Commercial Code principles to the specific contractual provisions. See
generally U.C.C. Arts. 2 & 9 (1977). Commentators have noted, however, that the specific application of Article 9 principles to “‘certain secured transactions
and certain sales” is not simple and “bristles with problems.” J. White & R. Summers, Handbook on the Law Under the Uniform Commercial Code 754
(1972). )

SUCMJ art. 123; see MCM, 1934 Part 1V, para. 48.

4 UCMYI art. 134; see MCM, 1984, Part IV, para 71.

4TUCMJ art. 80; see MCM, 1984, Part 1V, para. 4.

48 UCM]J art. 134, cl. 3; see supra notes 41 and 43 and accompanying text.

49 See generally Mervine, 26 M.J. at 486 n.4 (Everett, C.J., concurring) (“[m]ilitary prosecutors may n.lso be able to deal with some new types of theft and
commercial fraud by use of the third clause of Article 134 to incorporate relevant provisions of title 18, which has in recent years been amended from time to
time to deal with new conditions™). ‘

50 See Mervine, 26 M.J. at 484 (citing United Stats v. Wray, 17 M.J. 375 (C M.A. 1984))
51 United States v. Quick, 26 M.J. 460 (C.M.A. 1988),

5214, at 461.

326 M.J. at 461. ‘ ! VY

541d. at 461,
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victim could be called by defense and cross-examined as a
hostile witness.” * The Court of Military Appeals, howev-
er, was careful to distinguish Qutck and a case decided by
the United States Court. of Appeals for the Erghth Circuit,
United States v. Cree.% . .

" In Cree, the burden of callmg the govemment witness
shifted to the defense when the government chose not to
call the witness. In Quick, the court noted: “We distinguish
appellant’s case on the basis of the Government’s actual of-
fer to itself produce this witness, and we further recommend
in future cases that the military judge particularly ascertain
the pames mtentlons in tlns regard” (emphasis added) v

In Qu:ck the government was allowed to av01d calhng a
very young victim to corroborate a confession when hear-
say statements by the victim were admissible.’® Two
important facts avoided a confrontation clause violation: 1)
defense counsel did not raise a sixth amendment objection;
and 2) the government was prepared to call the victim if the
defense had m51sted MAJ Merck

¢

The Mihtary’s Anomalous Kidnapping Laws

Prosecutonal discretion has tradmonally involved the
government’s decision whether to try a suspect who has
technically violated the law based upon a myriad of factual,
legal, philosophical, and - political considerations.*® It has
also involved a charging determination, considering issues
such as punishment limitations and multiplicity. ©.The Ar-
my Court of Military Review recognized recently in United
States v. Jeffress,® however, that an anomaly in the sub-
stantive ~military law. of kidnapping % permits the
government to take prosecutorial discretion a step further.
As the decision in Jeﬂ'ress mdlcates, the govemment can

”26MJ ataez,
%6778 F.2d 474 (8th Cir. 1935)
5726 M.J. at 462 n.2. L

choose among three distinct sources for charging kidnap-
ping. This apparently unique aspect of rmhtary law has
several troubling implications. P

The accused in Jeffress pled guilty to, among other
charges, kidnapping and sodomy. ¢ ‘During the providence
inquiry, the accused testified that he seized the victim and
dragged her about fifteen feet where she fell to the ground
and was sodomized by him.* The stipulation of fact and
other evidence admitted at trial are consistent with the ac-
cused’s statement that he dragged the victim only about
fifteen feet.® This misconduct served as the basis for the
kidnapping conviction.

The accused contended on appeal that th1s brief epxsode
could not constitute kidnapping as a matter of law, In con-
nection with this argument, the Army Court of Military
Review recognized an emerging minority view which holds
that “brief detentions or short movements ‘which are inci-
dents to other crimes and have long been treated as integral
parts of other crimes’ do not constitute kidnapping ‘even
though kidnapping might sometimes be spelled out literally
from the statutory words.’* % The court noted that this ap-
proach, “commonly described as the modern view, has been
embraced in many state jurisdictions.” 7 This so-called
modern view has been adopt'ed in the Manual for Courts-
Martial® and alluded to, in dlcta by the Court of Mllxtary

Appeals. @
Federal law, on the other hand, follows the so-ca]]ed tra-
ditional view of ‘kidnapping, which encompasses a broad

range of conduct where the victim is moved or held against
his will.” Such a literal interpretation of the kidnapping

statute, as noted by the court in Jeffress, “could sustain

convictions for kidnapping where the detention and/or

%8 Quick is unique because of the reasons given for not calling the victim. Trial counsel did not claim emotional trauma or fear by the vrctlm or any public
pollcy consideration. Instead, the reasons related to the difficulties inherent to direct examination of a young child.

39 See generally Uniform Code of Military Justice art. 34(a)(2), 10 U.S.C. § 834(3)(2) (l982) [heremafter UCMJ] Manual for Courts-Martial, United States.

1984, Rule for Cou.rts-Martlal 306(b) dlscuss:on
O

6126 MJ. 972 (A‘.C.M.R. 1988)., “;‘
6214 at 974 n.2. o

B UCMJ ants. 134 and 125, respectxvely

& Jeffress, 26 MLJ. at973 P

1o

GSId_ L : [

6 Id. at 974 (quoting United States v. Charlton, 39 CM.R. 141, 143 (CM.A. 1969)), (citing People v. - Levy, 15 N.Y.2d 159, 256, N.Y.8.2d 793 204 N. E2d
842 (1965)).

57 Jeffress, 26 M.J. at 974 (citing State v. Frederico, 103 N.J. 169, 510 A.2d 1147 (1986)) (kidnapping may not be established by mere proof that the victim
was moved incidental to an underlying offense); Seay v. State, 479 So.2d 1338 (Ala. Ct. App. 1985), cert. denied, 479 So.2d 1343 (Ala. 1985) (second-degree
kidnapping requires substantial removal, isolation, or concealment); Apodeca v. People, 712 P.2d 467 (Colo. 1985) (first-degree kidnapping requires that the
~movement be more than that which is incidental to the underlymg offense); State v. Jackson, 703 S.W.2d 30 (Mo. App. 1985) (kidnapping should not be
charged where the movement is merely incidental to another oﬂ‘ense)- Brinson v. State, 483'So.2d 13 (F'la 1st DCA), review denied, 492 So.2d 1335 (Fla.
"1986) (when kidnapping is alleged to have been done to facilitate the commission of another crime, the movement or conﬁnement must not be slight, incon-
sequential, and merely incidental to the other crime, must not be inherent in the nature of the other crime, and must have some mdependent significance).

68 See Manual for Courts-Martial, United States, 1984, Part IV, paragraph 92(c)(2) [heremafter MCM, 1984], which was changcd by Executlve Order 12473
to require that, for the offense of kidnapping, the holding must “be more than a momentary or incidental detention.”-

9 See United States v. Santistevan, 25 M.J. 123, 126 (CM.A. 1987).

70 Jeffress, 26 M.J. at 973 (citing Chatwin v. United States, 326 U.S. 455, 463 (1946)) (comprehensive language used to cover every possnble vanety of kid-
napping); 12 U.S.C. § 1201(a) (the so-called Lindbergh Act).

32 . 'DECEMBER 1988 THE ARMY LAWYER s DA PAM 27-50-192




movement was only iricidental to some other crime.”” In
the past, military law has followed this traditional view.? :

A military accused may thus be charged with ludnappmg
pursuant to either theory: ™ under the more limited modern
view as a violation of the assimilated law of some states,™
or under the more expansive traditional view as a wolatlon
of the federal kidnapping statute. 7 ,

‘The accused in Jeffress, however, was charged and con-
victed under a third distinct theory. This third theory, the
so-called “pure” article 134 theory, will support a convic-
tion for kidnapping where the accused’s conduct is
prejudicial to ‘good order and discipline or is service dis-
crediting.” Relying on precedent,” the court in Jeffress
found that the expansive traditional view must be applled to
ludnapplng charges under the “pure” artlcle 134 theory. ™

Given the availability of these three theories of k1dnap-
ping, the breadth of prosecutorial discretion in such cases is
indeed great—perhaps too great.® Although prosecutorial
discretion in the military is generally broad, the Court of
Military Appeals has not hesitated to limit its breadth con-
sistent with the interests of justice. For example, the scope
of drug distribution is limited by the so-called Swiderski
rule,® and an unreasonable multiplication of charges have
been disallowed as being prejudicial. # Military prosecutors

also have been required to charge consistent w1th Whar-
ton’s rule. ® &

The dlscretlon avaxlable to the government w1th respect
to kidnapping—the discretion, in essence, to pick and
choose among these sources of a kidnapping charge for one
that fits the evidence—seems to be .in need of similar au-
thoritative constraint. A soldier’s culpability under
assimilated state law, for example, may turn upon the va-
garies of whether the partlcular jurisdiction has joined in
following the modern view. Assuming the soldier’s conduct
does not amount to kidnapping under state law, he may
nonetheless be guilty under the incorporated federal statute.
Even assuming the elements of the federal statute have not
been satisfied, the soldier may still be guilty of ludnappmg
under a “pure” artlcle 134 theory B

The court in Jeﬁress, refernng to these concerns, wrote:
“This charging practice has the capacity to create anomaly
in the substantive military law of kidnapping. This situation

- indicates, in our view, the need for legislation to correct this
anomaly.” 85 Regardless of whether legislation is necessary,

or the Court of Military Appeals can instead rectify this sit-
uation by decisional law,® the military’s anomalous law of
kidnapping.should be re-examined with a view to address-
ing the problems identified in Jeffress. MAJ Milhizer.

7 Jeﬁ'ress, 26 M.J. at 973 (citing Government of Vu'gm lslands v. Berry, 604 F.2d 221, 226 (3d Clr 1979))

2 Charlton, 39 C.M.R. at 144. As noted by the court in Jefress.

_ Charlton was based upon an interpretation of the then e:ustmg District of Columbia statute on ludnappmg which paralleled 18 US.C. § 1201. The
court in Charlton applied the kidnapping statute of the District of Columbia, an act of the Congress of the United States, to a kidnapping which oc-

- curred in Danang, Viet Nam, on the rationale that, because the court looked to the District of Columbia code for the limitation on pumshment,

* “necessarily” the elements of that code “should likewise govern.” United States v. Charlton, 39 C.M.R. at 143. This rationale was later rejected in Unit-

" ed_States v. Scholten, 17 M.J. 171, 174 (C.M.A. 1984). The past practice of incorporating statutes of the District of Columbia into military law under
Article 134 was stopped when the District of Columbia was granted home rule.

Jeﬁ"ress, 26 M.J. at 973-74 n.1.
73 United States v. Seholten, 17 MY 171, 175 (CM.A. 1984)

*

74 See generally Assimilative Crimes Act, 18 U S.C. §13.If lndnappmg is charged as a vtolatmn of a state statute the mterpretatlon of the statute glven by
that state’s appellate courts will determine whether the modern view will govern. Cf. Kolender v. Lawson, 461 U.S. 352 (1983) (opinions of state appellate
courts are authoritative for purposes of defining a state statute). See, e.q., United States v. Kline, 21 M.J. 366 (C.M.A. 1986).

73 The so-called Lindbergh Act, ch. 271, 47 Stat. 326 (1932), as amended, 18 U.S.C. § 1201 (1982). Although the Supreme Court has recognized that a
literal interpretation of the federal statute could have absurd results, Chatwin v. United States, 326 U.S. at 464, the statute has nonetheless been broadly
construed. See, e.q., United States v. Jones, 808 F.2d 561 (7th Cir. 1986); United States v. DeLaMotte, 434 F.2d 289, 292 (2d Cir. 1970), cert. demed 401
U.S. 921 (1971).

6 UCMI art. 134.

77 See United States v. Scholten, 17 M.J. at 175,

78 United States v. Chariton, 39 C.M.R. 141 (C.M.A. 1969).
9 Jeffress, 26 M.J. at 975,

%0 0One means of limiting this discretion would be the preemption doctrine. Under this doctrine, the prosecution “is not allowed to use the Assimilative
Crimes Act as a means to apply local law which differs from Federal criminal statutes applicable to the same conduct.” United States v. Irvin, 21 M.J. 184,
188 (C.MLA. 1986). Although the Court of Military Appeals has applied the preemption doctrine on several occasions, see e.q., United States v. Klire, 21
M.J. 366 (C.M.A. 1986) (state statute prohibiting reckless driving and wrongfully leaving the scene of an accident not preempted); Irvin, 21 M.J. 184
(C.M.A. 1986) (Colorado child abuse statute preempted), it has not found that the Lindbergh Act preempts assimilation of state kidnapping laws. See gener-
ally Scholten, 17 M.J. 171 (C.M.A. 1984); ¢f. United States v. Picotte, 30 CM.R. 196 (C.M.A. 1961) (state kidnapping statute not preempted by unlawful
detention under article 97, UCM]I). '

81 United States v. Swiderski, 548 F.2d 445 (2d Cir. 1977) (one who associates himself with the buyer of drugs solely for personal use c may not be prosecufed
for aiding and abetting drug distribution), adopted for the military by United States v. Hill, 25 M.J. 411 (C.M.A. 1988).

82 See, e.q., United States v. Taylor, 26 M.J. 7 (C.M.A. 1988); United States v. Hickson, 22 M.J. 146 (C.M.A. 1986); Umted States Y- Sturdlvant 13 M.J
323, 329-30 (C.M.A. 1982).

83 United States v. Crocker, 18 M.J. 33 (C.M.A. 1984). Wharton's Rule provides that where an offense requires two or more culpable actors acting in con-
cert, conspiracy will not be made out where the agreement exists only between the persons necessary to commit such an offense (e.g- duelling, bigamy, incest,
adultery, and bribery). See MCM, 1984, Part IV, para. 5¢(3).

84 Cf. United States v. Mayo, 12 M.J, 286 (C.M.A. 1982) (where the evidence was insufficient to support the accused’s conviction for a bomb threat elmrged
under an incorporated federal statute, the court affirmed the accused’s conviction as prejudicial conduct in violation of clause 1 of Artlcle 134). -

35 Jeffress, at 974 n.2.

86 The Court of Military Appeals has previously limited prosecutorial discretion without benefit of a statutory change. See, e.g., United States v. Taylor, 26
M.). 7 (C.M.A. 1988); United States v. Hill, 25 M.J. 411 (C.M.A. 1988); United States v. Hickson, 22 M.J. 146 (C.M.A. 1986); United States v. Crocker. 18
M.J. 33 (C.M.A. 1984); United States v. Sturdivant, 13 M.J, 323, 329-30 (C.M.A. 1982).
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Update. Rights Waming Reqlnrements in the Mihtary

This Note is intended to provide counsel with the latest
law regarding rights wammg requu'ements in the military.

Pubhc ‘Safety Exception

In Umted States v. Quarles® the Supreme Court an-
nounced the “public safety” exception to the warning
requxrements established in Miranda v. Arizona.® The
Court concluded that “the need for answers to questions in
a sttuatlon posing a threat to public safety outweighs the
need for the prophylactic rule protecting the Fifth Amend-
ment’s pnvxlege against self-incrimination.” ¥ On August
15, 1988 in United States v. Jones,® the Court of Military
Appeals noted that it was bound by the Supreme Court’s
interpretation of Miranda,® but also noted that Congress
was free to impose article 31% warnings that did not con-
tain a public safety exception.? Chief Judge Everett,
writing the lead opinion, considered it unlikely that Con-
gress intended to preclude questioning that protects the
public safety.® He also agreed with the Army Court of
Military Review that the policy concerns that Justlfy a
“public safety” exception to Miranda would justify a simi-
lar exception to article 31(b). > These statements, however,
are dicta. The Chief Judge ultimately assumed that the un-
warned statements were inadmissible and decided the case
on other grounds. Judge Cox, concurring, warned military

practitioners “Our resolution leaves open the “public safe-

y > question until another day.” %

Pnor Unwamed Statements

In Oregon v. Eistad? the Supreme Court held that “a
suspect who has once responded to unwarned yet un-
coercive questioning is not thereby disabled from waiving.
his rights and confessing after he has been given the requi-

site Miranda warnings.” The Court distinguished the -

87 United States v. Quarles, 467 U.S. 649 (1934).

# Miranda v. Arizona, 384 U.S. 436 (l966)

% Oudrles, 467 U.S. at 657.

% United States v. Jones, 26 M. J. 353 (CM.A. 1988).
14 at 356.

92 Uniform Code of Military Justice art. 31, 10 US.C. § 831 (1982).
93 Jones, 26 MLJ. at 356.

#Id at 357.

95 Id, h

%1d at'360.

97 Oregon v. Elstad, 470 U.S. 298 (1985).

S8 Id. at 318,

9 See id. at 306-307.

190 §0e id. at 306-309.

014 a1 312,

102ypited States v. Ravenel, 26 M.J. 344 (CM. A 1988).
103 14, at 349.

104 14, at 350.

103 14, at 351-52.

106 19 at 352, : co

197 Edwards v. Arizona, 451 U.S. 477 (1981).

108 Id, at 485-86.

¥ United States v. Coleman, 26 M.J. 451 (C.M.A. 1988). °
10 14, at 452.

prophylactic rules established in Miranda from the underly-
ing constitutional rights that' the warnings protect. »
Miranda violations create a legal presumption of coercion,
but do not necessarily constitute actual coercion.!'® The
Court found little justification for excludmg a warned, vol-
untary confessmn ‘merely because a prior, voluntary
confession was inwarned. ' On August 15, 1988 in United
States v. Ravenel, 12 the Court of Military Appeals consid-
ered whether Oregan v. Elstad applies to the military. Chief
Judge Everett, again writing the opinion of the court, re-
viewed prior precedént and the legislative history of article
31 and concluded that: the protections of article 31(b) are
broader in scope than.those of Miranda. '® He further con-
cluded that the drafters of the Military Rules of Evidence
intended that Elstad not apply to article 31(b) violations. ™
Apgain his comments are dicta, as the case was ultimately
remanded to-determine whether the “defense of another”
defense was available to the appellant. ' Furthermore,
Judges Cox and Sullivan wrote concurring opinions indicat-
ing that they wotild apply the principles of Oregon v. Elstad
to statements takén under article 31.'% Notwithstanding
the Chief Judge’s opinion, the “Oregon v. Elstad questmn”
must also walt untll another day )

, Overseas Exception

In Edwards v. Arizona 107 the Supreme Court held that an
accused “having expressed his desire to deal with the police

only through counsel, is not subject to further interrogation
- by the authorities until counsel has been made available to

him, ‘unless the accused himself initiates further communi-

" cation, exchanges, or conversations with the police.” 1 On

September 26, 1988 in' United States v. Coleman,'® -the
Court of Military Appeals clarified an “overseas exception”
to application of the Edwadrds rule. '"® The court held that
American investigators are free to advise a suspect of his
rights, obtain a waiver of those rights, and interrogate the
suspect even though they have actual knowledge that the

' 34 DECEMBER 1988 THE ARMY LAWYER ¢ DA PAM 27-50-192
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suspect previously requested an attorney when bemg inter-

viewed by foreign pohce The court reasoned that the
American suspect may have requested an attorney when
dealing with foreign pohce because of added intimidations

present in a foreign interview.'!! That same suspect, how-

ever, may be willing to deal with American police without
the assistance of an attorney, A complete nghts advisement
prior to the American interview will adequately protect the
suspect’s nghts MAJ Gerstenlauer '

Soloria is Retroactive

In Umted States v. Awla, 112 the United States Court of
Military Appeals (CMA) resolved one of the few issues left
for subject matter jurisdiction in trials by courts-martial —
the retroactive application of Solorio v. United States.!'*

Sergeant Domingo Avila was charged with sexually abus-

ing his 4 year-old daughter at their off-post residence. At
trial on 6 May 1986, he argued that because these offenses

had ‘no military impact, there was no subject matter juris--

diction. The trial judge disagreed, but the Air Force Court
of Military Review dismissed for lack of subject matter ju-
risdiction. !'* Later, on appeal to the CMA, that court
added a further issue “‘whether Solorio v. United States

should be applied retroactively in this case?” 13 The: CMA

held that'it should.

The court noted that there was “no qu'estibn"~'whether

the conduct involved in this case was unlawful at the time it
occurred. !!¢- Thus, the accused had ample warning that his
conduct was criminal. Moreover, citing the recent Supreme
Court ‘decision of Griffith v. Kentucky, 'V the:CMA held:
“Now, a new rule for the conduct of criminal prosecutions
is to be applied retroactively to all cases state, or federal

.- with no exception for cases in which the new rule con-
stitutes a clear break with the past.” !'® In fact, the court
believed that under the Griffith approach it had no optlon
but to apply Solorio retroactively. '

Solorio now clearly applies to all offenses in trials by
courts-martial. ' If the specification states an offense under
the Uniform Code of Military Justice, the issue of subject
matter jurisdiction is resolved. Military status alone is now
the operatwe test. MAJ Williams, - ‘

Contract Law Note

Mmor Construction-—New Authorlty to Renovate
Facilities?

Recently Congress almost provided the Defense Depart-
ment with a valuable tool for the administration of defense

VLEd, at 453,

11227 M.J. 62 (C.M.A. 1988).

13107 8. Ct. 2924 (1988).

14 United States v. Avila, 24 M.J. 501 (AFCM R. 1987).
U3 gyila, 27 M.J. at 63.

1d at64.

17107 S. Ct. ‘708 (1987).

118 4yila, 27 MLJ. at 65.

“9Id

665 (1973).

facilities and the Military Construction Program. The De-
fense Department is workmg wrth the Congrms nght now
to revwe it. )

Sectlon 315 of the: Defense Authonzatlon Act of 1987
[Pub L. No. 99-661, 100 Stat. 3816 (1986)], now codified
at 10 U.S.C. § 2811, authorizes the use of operation and
maintenance (O&M) funds for “renovation™ projects -that
combineé maintenance, repair and construction work. This
section arguably permits O&M monies to be used to fund
prolects in this new work category up to a $1 million ceil-
ing, enabling installation commanders to satisfy certain
mission,requirements immediately, and to be more respon-
sive to unforeseen defense priorities and security
deficiencies. H. Rep. No. 718 99th Cong 2d Sess. 184
(1986). . :

Unfortunately, however. the Defense Department cannot
use the authority provided in this section. The appropria-
tion con_umttees of the House and Senate vitiated the new
law by directing that the minor construction portion of a
renovation project may not be funded by more than
$200,000 O&M monies. S. Rep. No. 368, 99th Cong., 2d
Sess. 11 (1986); H. Rep. No. 1005, 99th Cong., 2d Sess. 734
(1986).

- The Defense Department has long sought to convince the,
Congress that it has exercised too much oversight over the
minor construction program, and this new law was an im-
portant step in‘eliminating some of that unnecessary
oversight. The Defense Department will continue to ask the
Congress to raise the minor construction project limitation
from $1 million to $2 million, and the limitation on unspec-
ified construction out of the O&M accounts from $200,000-
to $400,000. '

The Army has accordingly decided to not implement the
renovation statute because the appropriations committee di-
rective makes the law more restrictive than current statutes
and policies governing maintenance, ‘repair, or minor con-
struction projects. See generally Army Reg. 420-10,
Management of Installation Directorates of Engineering
and Housing (2 July 1987) and Army Reg. 415-35, Minor
Construction, Emergency Construction, and Replacement
of Facilities Damaged or Destroyed (27 February 1987).
Until further notice, the Army has directed that the term
renovation will not be used in accomplishing the Military
Construction Program. Message, HQ Dep’t of Army,
DAEN-ZCF-B, 071443Z Jan 87, subject: New Work Clas-
sification—Renovation. MAJ Munns.

120 Note, however, the i issue of the retroaetmty of O'Cnllahan v. Parker, 395 U.S. (1969) was exammed by the Supreme Court in Gosa v. Mayden 413 USS.
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"' Legal Assistance Items '

The followmg artlcles include both those geared to legal
assistance officers and those designed to alert soldiers to le-
gal assistance problems. Judge advocates are encouraged to
adapt appropriate articles for inclusion in local post pub-
lications and to forward any original articles to The Judge

Advocate General’s School, JAGS-ADA-LA, Charlottes-

ville, VA 22903-1781, for poss1ble publlcatlon in The Army
Lawyer : y

Legal Assistance Mailout 88{4 |

" Legal assistancé offices should recently have received a
mailout including -the' Model Tax Assistance Program
(which contains information, forms, articles, and a standard
operating procedure to help the office establish and run an
effective tax assistance program), the latest issue of the Air
Force “Shortburst” series, ‘several reports from the Nation-

al Consumer Law Center, and fact sheets regarding living’
wills, survivor benefits, the-home mortgage interest deduc--

tlon, and lawyer referral programs.
Consumer Law Notes

Coping vwith the Post-Christmas Credit Blues

This is the time of year when the joys of giving are re-
placed by the agonies-of paying. The legal assistance clients
are lined up .outside your door..Some of them need legal

help; many need debt counseling or other assistance in

management of their personal finances, Bankcard Holders
of America (BHA), 460 Spring Park Place, Suite 1000,

Herndon, ergmxa 22070, (703) 481-1110, a nonprofit or-

ganization in which annual membership costs $18,
publishes the following pamphlets and lists, which are
available free to members and prlced as mdlcated for
nonmembers. - . ‘

* *Getting Out of Debt ($1.00).
Managing Family Debt (discussing the advantages of debt’
-+ consolidation companies, second mortgages, and financial
- counseling services) ($1.00). . o
.How to Choose a Credit Card ($l 00)
The Wide World of Plastic (descnbmg the legal liabilities
" and protectlons accompanying the use of credit, bank, travel
and entertainment, autornatic teller machme, and smart
* cards) ($1.00). VRS .
- All That Glitters Is Not Gold (explammg the advantages x
. and disadvantages of premium or “‘gold” credit cards). ..
(81.00). .
" Establishing Cl‘edlt for the First Time (51, 00)

Re-establishing Good Credit ($1. 00). ‘

Putting Your Credit Credentials in Order ($1.00).

Building Credit: Banks Across the Nation Offering Se-
cured Credit Cards ($3.00).

Credit Cards and Seniors ($1.00).

College Students and Credit ($1.00).

Credit Card Fraud ($1.00).

Ten Reasons to Shop with a Bank Card (focusing on the
wise and prudent use of credit and reviewing the positive as-
pects of having a credit card) ($1.00).

Traveling With Your Credit Cards (comparing the use of
cash, travelers checks, and credit cards when traveling)
($1.00).

2IH.R;: 5482, introduced by Representative Panetta (D. Cal.).

In addition to these pamphlets on, obtaining and using credit, .
BHA also publishes llStS of banks offering *‘no annual fee”, credit -
cards (($1 50), lists of banks oﬂ'ermg cards with lower than the av-
erage. (currently 18. 6%) mterest rate,’ ($l 50), and a '17-page
money ‘management gulde on how to set up and live wrthm a
workable budget ($2.00),'as well as pamphlets rega.rdmg consumer
rights ‘under federal law (51 00), women’s credit rights ($1.00),
credit bureaus ($1.00),- solving credit card billing questions
($1.00), the dangers of credit repair clinics ($1.00),'and the advan-.
tages and disadvantages of leasing, as opposéd to buying; a car.
($1.00). These publications are typically highly informative and
very practical. They may help legal assistance attorneys provide
practical guidance to financially over-committed clients and they
may form the basis for prevermve law classes desxgned to prevent
these financial woes. . . ‘

o _Consumer Bills:in Congress .

.Two bills recently introduced in Congress may provide
some relief for those frustrated in attempts to obtain credit..
If passed,-an amendment '?! to the Equal Credit Opportuni-;
ty Act (ECOA), 15.U.S.C. § 1691 (1982), would prohibit
discrimination by creditors against members of the armed
forces. Military members are not currently among-the
groups protected by the ECOA, which prohibits discrimi-
nation based only upon race, color, religion, national origin,
age, receipt of ihcome from a public assistance program,

and the good faith exercise of rights under the Consumer:
Credit Protectlon Act (15 US.C §§ 1601—93)

Another bill 12 Would amend the Fair Crednt Reportmg‘
Act 15 U.S.C. § 1681 (1982), to:require prompt disclosure
by any consumer reporting agency (CRA) to any consumer.
of ‘adverse information relating to-that consumer which is
received by the CRA. .Currently, CRA’s are required to
provide this information only if a.consumer- initiates a re-
quest for the information, so0 most consumers are unaware.
that their files contain negative information until they apply
for and are denied credit. 15 U S.C. § 16SIg (1982) o

_Family Law Note

Adoptzon Expense Relmbursement Program

The Department of Defense recently promu]gated guid-
ance on the adoption expense reimbursement program that
Congress created in the National Defense Authorization
Act for Fiscal Years 1988 and 1989 (§ 638, Pub. L.
100-180, 101 Stat. 1106 (1987)). This program was
previewed in the Family Law Notes section of the June
1988 edition of The Army Lawyer, and now DOD has is-
sued its implementing DOD Instruction 1341.4.
Additionally, on"November 1,:1988, the Army Finance and
Accounting Center published Memorandum of Instruction
(MOI) 89-02, entitled “Test Program for Reimbursement
for Child Adoption Expenses.” This document establlshes
the procedures for applying for reimbursement and for pay-
ing reimbursement claims. This note summarizes the MOI,
but it is important to note that many of the hmrtatlons in
the program stem from statutory requirements. - :

Background

The Defense Authorization Act instructed the Secretary
of Defense to establish a test program to relmburse serv:ce

122 H.R. 5528, introduced by Representative Shaw (R. F]a) and referred to the House Committee on Bankmg, Fmance, and Urban Aﬂ'alrs
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members for qualifying child adoption expenses. The test
period is from ‘October 1, 1987, to September 30, 1989.
There is no provision to extend th1s program beyond Sep-
tember 30, 1989.. - :

Apphcabxllt

The guidance in the MOI apphes to active duty and ac-

t1ve Guard/Reserve (AGR) soldiers who are ordered to
active duty for a period in excess of 179 days. It also applies
to installation JA offices and installation finance and ac-
counting offices. The MOI was jointly prepared and
approved by the Director of Finance and Accounting and
The Judge Advocate General.

LN

Entitlement

An active duty member of the Armed Forces who initi-
ates adoption proceedings after September 30, 1987, but
before October 1, 1989, may be reimbursed a maximum of
$2,000 per child for adoption expenses. The term “active
duty member” includes AGR soldiers who are ordered to
active duty for a period in excess of 179 days under Title 10
or Title 32 of the U.S. Code, and the term “initiates adop-
tion proceedings” means the date of the initial home study
report or placement of the child in the soldier’s home for
the purpose of adoption, whichever occurs later. In the
event of multiple adoptions, the maximum amount reim-
bursable is $5,000 per calendar year. Claim form
submission dates will be used to calculate the period of
elapsed time between claims. For this test period, the term
“calendar year” means:

October 1, 1987-December 31, 1987
January 1, 1988-December 31, 1988
January 1, 1989-September 30, 1989

If both parents are members of the Armed Forces, only
one member, may be reimbursed for the expenses related to
the adoption of the same child. If multiple adoptions are in-
volved, two military parents are treated as one family unit.
The maximum of $5,000 per calendar year for multiple
adoptions applies to the family unit.

Adoptions that qualify for reimbursement include adop-
tions by a married couple, adoptions by single persons,
adoptions of infants or older children, either U.S. or foreign
adoptlons, and adoptions of children with special needs as
defined in 42 U.S.C. § 673(c). Adoptions of stepchildren do
not qualify, but adoptions of other relatives, such as
grandchlldren, do qualify for reimbursement. A final, legal
adoption is the predicate for all reimbursements.

Reimbursement under the test program will be paid only
after the adoption is final.. Reimbursement is not available
for any expense paid to or for a member of the Armed
Forces under any other adoption benefits program adminis-
tered by the Federal Government or any such program
administered by a State or local government.. ’

Reimbursable Expenses

The finance center has authority to reimburse. for the ex-
penses listed below. Some additional expenses may be

- allowed if the soldier cannot qualify for the full $2,000 re- .

imbursement by using these categories of expenses, but the
matter will be referred to DOD Family Policy Office for a
ruling on the additional expenses (up to the $2,000 limit).
The finance’ oﬂice can evaluate and pay the followmg
expenses:

(1) Fees charged by public and private adoptlon agencres,
1ncludmg agencres in foreign countries. .

(2) Placement fees, 1nclud1ng fees charged the adoptlve
parent for counseling. ,

(3) Legal fees, mcludmg court costs.

(4) Medical expenses that are for: a) health care provided
to the adoptive child before adoption—this includes hospi-
tal expenses for newborn care; and b) physical examinations
for the adoptive parents that are part of the adoption proc-
ess; and ¢) the biological mother’s pregnancy and for
chrldblrth

&) Temporary foster care charges when payment of these
charges is made immediately before the child’s placement.

(6) Personal travel expenses, including lodging and
meals, that relate to the adoption and which are: a) inciden-
tal to complying with a statutory condition required by the
country of the child’s origin or otherwise necessary to qual-
ify for the adoption; or b) necessary to assess the health and
status of the child; or ¢) necessary to escort the child to the
U.S. or to the adoptlve parent’s home; or d) necessary to at-
tend counseling that is related to the adoption.

Claims Submission and Processing

Claims must be submitted on forms available at the in-
stallation finance office, but legal assistance offices may
want to have a stock on hand to distribute to interested cli-
ents. The completed forms, together with the necessary
documentation, are to be submitted to the local finance of-
fice, either in person or by mail. The MOI specifies that
personnel at the finance office will provide assistance in
completing the forms.

Application for reimbursement can only be made by
soldiers on active duty; a soldier who has separated from
active duty cannot submit a claim even if expenses were in-
curred while on active duty. Soldiers who leave active duty
after the adoption is final and after signing and submitting a
claim to a finance office are entitled to the proceeds of the
claim. Addltlonally, soldiers who are eligible for reimburse-
ment can include in their claim qualifying expenses that
were incurred prior to entry on active duty and prior to the
beginning of the program (i.e., October 1, 1987).

Claims may not be submitted until the adoption is final,
and all reimbursements must be substantiated by documen-
tation. “Documentation™ means receipts marked “Paid” or
cancelled checks and the associated receipts.

Soldiers must wait until the adoption is final before filing
a claim, but they should file within 180 days after it be-
comes final (or within 180 days of the date of the MOI for
adoptions that were final before November 1, 1988). Claims
that are submitted late may be payable, but they should be
sent to the followmg address instead of the local finance
office:

Office of Family Policy and Support
- OASD (FM&P) (FSE&S) Room 3A272
_The Pentagon

Washington, D.C. 20301—4000

The claims forms must be accompamed by the following
documentation: .
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(1) The home stndy report and the final placement papers
(note: the MOI requires submission of the home study re-
port or the final placement papers, but other instructions
suggest that the finance office needs both the réport and the
placement papers); the finance -office will copy these docu-

ments and return them to the soldier. Alternatlvely, a letter.

from the adoption agency, or from a lawyer in the case of
an independent’ adoption, that states the dates of the home

study report and the final placement is sufficient to meet '

i o

this requirement; and-

(2) Coples of all substantiating receipts or ¢hecks that‘
pertain to expenses for which reimbursement is clalmed

The finance office will send a copy of the placement docu-
ments to the local SJA office for an opinion as to whether
the adoption is final: If it is, the finance office will arrange
for the payment, minus a flat 209 withholding for federal

tax purposes and an appropriate withholding for state tax .

purposes; no FICA taxes will be collected. If the SJA office
advises that the adoption is not final, the claim packet will
be returned to the soldier without action.

* Army finance offices will process claims only' for Army
personnel. Members of ‘other services should be adv1sed to
contact the following offices:

Air Force: The accounting and finance, or legal, or per-

sonnel ofﬂce at the member’s servicing base.

Navy Legal Assxstance and Policy Branch
OJAG (Navy Code 12) ,
200 Stovall Street . o
Alexandria, Virginia 22332—2400 ;
“AY 221-9752 Com’l (202) 325-9752

Marme Corps: HDQS USMC (Code JAL)
Legal Assistance Office
. Washington; D.C. 20380-0001
AV 224-3886 Com'l (202) 694—-3886

The Army point of contact for further mformatxon ls as
follows

Office of the Dxrector of Fmance and Accounting
~ ATTN: SAFM-FAP-PA (Mr, Bill Hunmcut)

~ Indianapolis, Indiana 46249—1006 - y
AV 699-3202 , .—MAJ Guilford
Professional Responsibillty Note

Illmo:s Lawyer Suspended for Fa:lure to Report Mlsconduct

An Illinois lawyer who failed to report to an Illinois dis-
ciplinary committee that another attorney had converted a
client’s funds has been suspended. from the practice of law
for 1 year. In re Himmel, Ill. Sup. Ct., No. 65946, 9/22/88.
4 ABA/BNA Lawyer s Manual on Professmnal Conduct
332.

The attorney s client had. prevrously hlred another attor-
ney in 1980 to represent her in a personal injury case. The
first attorney, Casey, negotiated a $35,000 settlement but

failed to turn the funds over to the client.. The client then

hired the second attomey. Himmel, to recover her funds.
Himmel prepared an agreement providing that Casey

would pay the client $75,000 in exchange for her promise to

drop any claim of misappropriation against him.

Himmel failed to report Casey’s misconduct to the dlscl-
plinary committee. The Illinois Supreme. Court rejected

Himmel’s defenses that the client had reported the miscon-
duct to_the disciplinary committee before he was hired and
that he had not reported the misconduct because Casey had
told him not to do so. According to the court, an attorney.
may not circumvent his duty to uphold the rules of ethlcs
whenever a client asks him to do so. - - : ST

.. The only real issue, accordmg to the court, ‘was whether
the information concerning the mnsappropnatnon was privi-
leged. The evidence presented to the court established that
the client gave information about the conversion, in Him-
mel’s presence, to her mother, her ﬁance, and an insurance
company representative. The court concluded that informa-
tion is not privileged if a client discloses it in the attorney’s
presence to third parties who are not agents of the attorney.
Therefore, the court did not excuse Himmel for fallmg to
report the misconduct to the proper tnbunal "

Army attorneys who fail to report ethlcal mlsconduct
also face possible dxsclpllnary sanctions. Rule 8.3 of the’
new Army Rules requires an attorney to report violation of
the Army Rules by another attorney if the violation raises
substantial question as to the lawyer’s honesty, trustworthi-
ness, or fitness as a lawyer. Dep’t of Army, Pam. 27-26,
Rules of Professional Conduct for Lawyers, Rule 8.3, (31
Dec. 1987). Misappropriation of a client’s funds is. obvi-
ously one . type of misconduct that raises.a substantlal
question of fitness to practice and therefore triggers a duty
to report under the Army Rules. It is important to note
that the term “substantial,” as used in Army Rule 8.3 refers
to the severity of the violation and not to the quantum of

proof required before there i isa duty to report.

The procedure for mvestlgatmg wolatlons of the Army
Rules is contained in Chapter 5 of Army Reg 27-1, Judge
Advocate-Legal Services (1 Apr. 1984). There is no require-
ment that the attorney discovering the’ violation :confront
the violator. Indeed, under Army Regulation 27-1, The
Judge Advocate General must approve any investigation or
inquiry into & potential ethical violation. MAJ Ingold.

Tax Notes

. Congress Approves New Tax Act. - ,

" After several months of negotiation and refinement, Con-
gress has enacted the Technical and Miscellaneous Reveriue
Act of 1988, H.R. 4333, 100th Cong., 2d Sess.'(1988). The
Act 'makes numerous technical corrections to the Tax Re-
form Act of 1986, amends other recent statutes, and
includes several new provisions mcludlng a modified “Tax-
payer's. Bill of Rights.”. :

- The “Taxpayer s Bills of nghts” w111 require the Intemal

EN

‘Revenue Service (IRS) to explain -a taxpayer’s rights and

the IRS obligations during an audit, appeal, refund, or col-
lection. The Act mandates abatement of penaltiés based on
erroneous written advice issued by the IRS and restricts the
IRS ability to issue enforcement quotas and cancel install-
ment agreements, The IRS seizure and levy process is
modified under the new Act, and taxpayers will be allowed
to recover damages for failure to remove: wrongful hens

- The Act includes a provnslon whlch w1ll serve as, an in-
centlve for soldiers to begln saving for their. dependents
college expenses. Interest income earned from qualified sav-
ings bonds, such as Series EE U.S. Government bonds, will
be excluded from income if the bonds are transferred to an
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educational institution after 1 January .1990. The transac- -
tion must be for the tuition or fees of the taxpayer or the

taxpayer’s spouse or dependents. Bonds purchased in the
child’s name before 1990 do not qualify for this exclusion.
Moreover, taxpayers may not convert current series E or
EE bonds to:new bonds after 1990 to quahfy for tax free
treatment.

The tax break on bonds used for college expenses will be

limited to families under certain income thresholds. For- ex-
ample, persons who are married and file joint returns lose
the interest exclusion when their adjusted gross income ex-
ceeds $90,000. The exclusion for joint filers. will begin to
phase out after their adjusted gross income exceeds
$60,000. :

The bill includes a provision -'that Will prevent -pa'rents-‘

from claiming personal exemptions for children attending
college full-time when they reach age 24. Under current
law, a parent can take a dependency exemption for a child
who is a full-time college student regardless of the student’
age or mcome

Another prowsxon in the Act affects parents of chlldren
under age 14. Beginning in 1990, parents of children under
14 will have the option of including children’s interest and
dividend income on the parent’s return. The child will not
have to file a return unless total income exceeds $5,000. For
tax year 1988, a child under age 14 will have to file a return
if he or she has unearned income of over $500.

Owners of publicly offered mutual funds will benefit from
a prov1s1on in the Act which delays implementation of a
rule in the Tax Reform Act of 1986 taxing publicly offered
mutual fund owners on their share of fund expenses. Under
the rule, mutual fund owners were required to include in
gross income the part of the mutual fund’s management

fees and expenses allocated to their shares. The owners

would then be able to deduct these expenses as miscellane-
ous expenses, but only to the extent that these expenses
when combined with other miscellaneous expenses exceed
two percent of the taxpayer’s adjusted gross income.: Con-
gress initially delayed implementing this rule for tax year
1987 only but has now extended the delay for 1 addmonal
year to include tax year 1988.

As expected, the new Act includes several provisions af-

fecting the owners of single premium life insurance

contracts. If loans and other pre-death payouts under these
policies, statutorily defined as “modified endowment con-
tracts,” exceed certain levels, they will be taxable to the
recipient to the extent of policy income. The legislation in-
cludes a complicated seven-part test to identify which

policies will receive this special tax treatment. The new law

will affect insurance contracts entered into after 20 June
1988. A major tax benefit of owning life insurance pohcles,
deferral of tax on the income from amounts invested, is not
aﬁ'ected by the new legislation. MAJ Ingold.

Deferral of Gain Unavailable Upon Purchase of
Membership in Retirement Home

Many elderly Americans are selling their homes and
purchasing membersh:p interests in the retirement commu-
nities springing up across the country. According to a
recent private letter ruling issued by the IRS, one may be
taxed on the gain realized upon sale of a home even though

the proceeds from the sale are used to purchase the retire-
ment home mterest Priv. Ltr Rul 8 837 020 (June 185,
1988) ’

I order to avoid taxatlon of the gain, the cost of the re-

placement residence must exceed the adjusted sale price of -

the old residence and the new home must be purchased-

within two years of the sale of the old home. LR.C. § 1034 .
(West Supp. 1988). The two-year replacement period fol- -
lowing the sale of the former residence is suspended for a :

total of up to four years for soldiers serving on active duty

and soldiers serving overseas are given up to eight years to .
purchase the replacement residence. I R.C. § 1034(h) (West '

Supp 1988).-

To avoid taxation of the gain under section 1034, the tax- .

payer must obtain a legal interest in the replacement’

residence. According to the IRS, the purchase of a transfer- :
able membership in a life care retirement facility does not .
qualify as a legal interest for purposes of section 1034 roll-

over treatment. The IRS cited a. Tax Court ruling as the
basis for concluding that there is an “unequlvocal ma.ndate

that section 1034 nonrecognition of gain be perm1tted only
to the extent that a taxpayer continues to hold title in fee

simple to property which is occupied as a principal resi-
dence.” Boesel v. Commisstoner, 65 T.C. 378, 386 (1975)

The IRS did not specify what particular features of the

membershlp interest held by the taxpayer led to this conclu-
sion. The retirement lifecare facility involved in the rulmg
was operated by a public benefit corporation. Membership
in the community is available to individuals meeting certain
requirements concerning age, health, and financial stability.
A one-time lump sum payment is required to join the com-
munity and payment of the fee entitles the member to
occupy a residential unit and receive services such as food,
housekeeping, recreation, and health care. - P

" Membership in the retirement community is transferable.

A member may sell the interest at any time during life and, -

upon death, the estate may sell the interest in the facility.
Upon sale of the interest, the member must pay a commis-
sion to the oorporation operating the facility. The property
on which the facility is located is leased by the corporatlon
with an option to buy. v

- It is unclear whether a change in any of these facts would
lead to a different conclusion. For example, if the corpora-
tion operating the facility owned the property, the
membership interest would be much like a cooperative

‘housing facility. The purchase of stock in a cooperative

housing corporation qualifies for section 1034 rollover

~treatment as long as the cooperative unit is occupied by the
taxpayer as the principal residence. LR.C. § 1034(f) (West’

Supp. 1988).
Even if they are taxed on the gain under section 1034,

elderly taxpayers selling their homes to invest in retirement-

communities may still take advantage of section 121 of the

- code which: grants a once-in-a-lifetime exclusion of up to

$125,000 of gain realized on the sale of a principal resi-
dence. LR.C. § 121 (West Supp. 1988). To qualify for the
exclusion, the taxpayer must have resided in the former res-
idence for more than 3 of the 5 years preceding the date of
sale. There is, however, no requirement for a repm'chase to
qualify for the exclusion. MAJ Ingold.
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Welfare Reform Legtslatzan Passed :

Presrdent Reagan s1gned into law the Famtly Support
Act of 1988, H.R. 1720, P.L. 100-485, 100th Cong. 2d
Sess. (1988), .2 comprehensive Act designed to overhaul the
welfare system.-Although not intended to be a revenue
meaSure, the legislation includes provisions that will aﬁ'ect
tax treatment of parents of dependent chtldren "

The Act contams several measures that will reduce the
benefit of the child care credit. For tax years beginning af-
“ter 1988,:a chtld is eligible for the credit only if under age
- 13. Under current law, which will remain in effect for, 1988
returns, the credit is available for care provrdedto children
under age 15.

The Act also requtres that the amount of the creth be re-
~duced dollar for dollar by the amount of depéndent care
- provided by an ‘employer but excluded from gross incomie
under section 129 of the code. This section allows taxpayers
to exclude from gross income ‘up to $5,000 per year paid to
the taxpayer as reimbursement for ¢child care under an em-
ployer -provided dependent: care program TLRC. § 129
(West Supp. 1988) Under the new: legxslatton, the expenses
eligible for the child and dependent care credit will be re-
- duced by the amount excluded from income pursuant to0an
employer-sponsored program. .. -

A taxpayer clmmmg the chtld or dependent care credit
must identify on the income tax return the care-prowder s
- name, address, and social security number. Child care prov-
lders are requlred to furnish this 1nformatton to the
‘taxpayer. Failure to include this. mformatron on a return
could lead to denial of the child care credit unless the tax-
" payer .can show that.he exercised due: dthgence in the
-attempt to discover the information. L b "

- Under current law,. taxpayers claiming a dependency.ex-
emptton for a ‘child over 5 years old must report the social
security number -of the dependent on:the return. L.R.C.
- § 6109 (West Supp. '1988). The new law, which will take ef-

" fect for 1989 returns, requires that'the social security
" number be listed for any dependent who is over 2 years old
MAJ Ingold

Admmistrattve and le Law Note
Dlgest of Opmion of The Judge Advocate General

(Standards of Conduct—AttendanCe of Army Personnel at
- USO Fund-Raiser). DAJA-AL 1988/2372: (27—1a) 11 ;
August 1988,

.The participation of DA personnel in the activities of pri-
vate -organizations. is:strictly controlled by Army
regulations. Under certain circumstances, participation is
allowed but the variety of issues that may arise requires an
analysis of each issue based on the facts involved in-each
case.. A recent USO-fund-raiser in Germany sponsored by a
non-profit, charitable organization, “Heart for USA,”
raised two issues for TIAG’s analysns

The ﬁrst issue concemed the acceptance of free ttckets to
the fund-raiser, which included a meal and entertainment.
Five hundred tickets were purchased by a commercial en-
terprise, AFN-TV :Guide, donated to “Heart for USA,”
and offered to the military commands in Germany for dis-
tribution. TIAG opined that the resolution of this issue
requlres identification of the true donor. If AFN-TV Guide
is the dctual donor, acceptance would not be appropriate
(paragraph 2a (1), AR 600-50). If, however, 'the tickets
were donated to “Heart for USA” with no conditions at-
tached and if “Heart for USA” gives them to military
commands unconditionally, then the tickets may be accept-
ed. Further distribution to individuals must be in
accordance with AR 600-50 and AR 1-101 and the com-
mands receiving the tickets should note that paragraph Ta
(4) and (5), AR 1-101 prohxblts any pubhc announcement
or acknowledgement of the gift.

" The second issue concerns the general parttctpatton of
mxhtary personnel in the fund raising activity. TJAG stated
that although there is no prohibition against military per-
sonnel attending such an event,their participation may.not
suggest official DA parttcxpatton and endorsement of the
event.. Even though the USO mission is recognized in AR
930-1, this does not authorize official participation in fund
raising efforts on behalf of USQ. In particular, DA officials
should not allow their names and titles to be used in con-
nection with the fund raising event (paragraph 2-1 p, AR
600—50)

.ij Clalms Report

Umted States Army Ciatms Serwce _— o o f‘, . b

RO ;,,;

. ,17, ﬁzf
NS R L
; :

There are two facets to the proper .investigation *of any
‘tort claim that appears meritorious. The first involves the
‘determination of liability; the second, the quantum of dam-
ages to be awarded. T

o '» Case Study' Evaluatmg Damages in 4 Medtcal Malpracttce Clatm - : ‘.f U

: MarzlynC Byczek - . e
Attomey—Adwsor, Tort Claims Division, USARC’S o N

_ .Historically,,w ﬁeld claims offices have performed .an excel-
lent job of conducting thorough investigations on the issue
of liability, Many offices, howeyer, believe that their investi-
gative responsibility ends when liability is established. They
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ovetlook the importance of investigating. damages, and -all
too -often make offers of settlement without obtaining all
relevant social, medical, and financial information concern-
ing the claimants. The Claims Service frequently gets
telephone ‘inquiries from the field regarding the “gomg
rates” for, particular i mjunes or events. The résponse is inva-
riably that each case is unique and should be assessed on its
own facts. Knowing your particular ¢laimant is the only
way, to effect a settlement that is fair to the claimant as well
as to the United States. This lmportant point is illustrated
by the following case hlstory, in which a thorough investi-
gation of damages resulted in a settlement which fairly met
the famlly s needs, but which was s1gmﬁcantly less than the
amount that was initially estimated by either the claimants’
attorney or the Claims Service.

Incident

. -Claimant, a diabetic, was the 36-year-old dependent wife
of an active duty soldier assigned outside the United States.
The claimant was admitted to an Army medical facility
with abdominal pain and ~vomiting. She had been drinking
" cognac and Coca-Cola the previous evening and had missed
her regular insulin dose. Laboratory studies performed at
the time of admission were consistent with dlabetlc
ketoacidosis (DK A), a life-threatening condltlon that is
caused by excessively high levels of sugar in the blood
“stream and that can result in coma or death if untreated.

Claimant’s DKA was appropriately treated and resolved
following administration of fluids and insulin. Claimant’s
nausea and vomiting persisted, however, and intravenous
‘fluids were started because. of poor fluid intake. Unfortu-
nately, claimant’s gastromtestmal problems continued. Ten
days later, her phys1c1ans were concerned that she would
become malnourished. Therefore, the military physicians
“decided to begin total parenteral nutrition (TPN) (concen-
trated liquid nutrition administered via a central line placed
into the left subclavian vein, located above the heart and in
close proximity to the left lung).

A catheter was inserted into the subclavian vein, and a

. chest x-ray was performed to detérmine whether the cathe-
-ter tip was in the proper place. The chest film was
interpreted by the radiologist as indicating good tip place-
ment. Unfortunately for claimant, this was not the case.
_ The day after catheterization, claimant first began to com-
plain of pain in the left side of her chest. She continued to
complain of chest and shoulder pain each day for the next
five days. At one point, this pain was attributed by her phy-
sician to the presence of the central venous line; however,
no action was taken other than administration of narcotic
analgesics and other pain control therapies. Claimant’s phy-
sician believed that a great deal of claimant’s pain was
solely in her head. Late on the evening of the fifth day, the
nursing staff noticed that the claimant appeared to be
breathing at an abnormally rapid rate and was somewhat

confused. The nurse properly .alerted the physician on call,

who elected not to come in and examine his patient. Believ-

ing that claimant might be going into DKA again, he

prescribed insulin and fluids over the phone. By 0800 hours
the next day, claimant had a barely detectable blood pres-
sure of 60/0 (normal is 120/60), and she was complammg
of an inability to breathe.

A nurse found claimant unresponsi\}e at 0830 hours, and
claimant suffered cardiac arrest at 0834 hours. The nurse

called a *“code” and immediately started cardiopulmonary
resuscitation. When the code team responded, the team
leader listened to claimant’s chest and heard decreased
breath sounds over the left portion. He inserted a needle to
determine whether fluid was building up in the chest, and
withdrew milky fluid. He then inserted ‘a chest tube and
drained a large quantity (between 750 and 1500 milliliters)
of the milky ﬁuxd 'subsequently determmed to be TPN
solution.

Although normal cardiac function was restored, claimant
never regained consciousness followmg her arrest. It was
determined that she had'been’ experiencing hypoxia, or in-
sufficient oxygenatxon of the brain, for several hours prior
to her-ultimate respiratory arrest. By the time she actually
did arrest, claimant had éxperienced irreversible brain dam-
age despite immediate and adequate pulmonary and cardiac
resuscitation. Claimant. remained in a coma for seven
months, until she died from complications of her comatose
condition and underlymg diabetes. : :

Lialnllty

Shortly after cIalmant went into a coma, ‘but prior to hér
death, claims were filed on behalf of claimant, her husband,
and her two mmor ‘children. The original personal injury
claims filed were subsequently amended to mc]ude demands
for damages expenenced by the survivors as the result of
clalmant's death. The claims were determined to be cogni-
zable under the Military Claims Act, 10 U.S.C. § 2733, and
Chapter 3, AR 27-20, which authorize compensation for
injuries.caused by the negligence. of military members or ci-
vilian employees of the United States Armed Forces acting
within the scope of thelr employment outside the United
States. Liability in these cases is normally determined in ac-
cordance with general prmc1ples of American Law as stated
in standard legal publications. (See paragraph 3-12, AR
27-20.) Both wrongful death and survival actions have been
determined by the Claims Servnce to ‘be cogmzab]e under
these prmc1ples ‘

Following medlco-legal rev1ew, the cla:ms were deter-
mined to be meritorious. Although claimant’s care during
her admission was appropriate with respect to the diabetic
complications that. prompted her hospitalization, and with
respect to her treatment with hyperahmentatxon, a review
of the chest x-ray. performed after insertion of the subclavi-
an catheter revealed that it had been misread and that the
catheter tip was not properly inserted. The catheter tip had
passed downward to the left of the sternum into either a

. mammary vein or an mtercostal vein instead of the supenor

vena cava.

. Malposition of the catheter tip isa well-recogmzed prob-
lem of subclavian vein catheterization; and-is generally not
a serious complication if recognized early. Because the infu-
sion of solutions such as'TPN ‘can cause thrombosis (blood
clotting), phlebitis (inﬂammation of the vein) and vessel
wall ‘erosion in narrow vessels, it is 1mperat1ve that the tip
of the catheter be accurately positioned in the superior vena
cava, with its large volume of blood flow. In this case, infu-
sion of the TPN solution into a minor vessel caused damage
to the vessel wall and allowed ‘the catheter tip to erode
through the wall. The TPN solution thereafter drained into
claimant’s chest cavity, displacing the left lung and other
mediastinal contents to the right side of the chest. -
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» In the reviewers" opinion, the physicians caring for claim-
ant after the insertion of the catheter failed to recognize
symptoms suggesting irritation from the catheter tip malpo-
sition (pain in the shoulder and chest). They failed to heed
her complaints of increasingly frequent and ominous chest
pain, ‘shortness of breath, and back and shoulder pain, in
addition to ignoring obvious symptoms of hypoxemia and
hypoxia on the morning of her cardiac arrest, such as
changes in mental status and incontinence. :

Damages

Estabhshmg that lxablhty emsted in thrs case was on]y the
first step in the investigation. The most difficult step re-
mained to be done; investigating the nature and extent of
the injury and damages expenenced as the direct result of
that neghgence

“ At first blush, the potentlal damages in this case ap-
peared to be considerable. The decedent was a thirty-six
year-old wife and mother of two children. She also ap-
peared to have experienced considerable pre-death pain and
suffering. Although mental anguish of her survivors was
not compensable under AR 27-20, compensatxon could be
made for the pecuniary loss. that they experienced as a re-
sult of the death of their wife and. mother. This would
include the pecumary value of the household services that
her husband would have enjoyed during the remainder of
her or his lifetime, whichever was less; the value of her lost
earnings calculated over her worklife expectancy; the pecu-
hiary value of her children’s loss of her parental gmdance
and love during the period of their minority; the pecuniary
value of the loss of her consortium on the part of her hus-
band; and funeral expenses and unreimbursed expenses of
her last illness (which weré considerable in light of the fact
that she and her family were moved twice between the time
she went mto a‘coma and her death)

- The initial estimate of damages was substantlally reduced
followmg a thorough investigation of claimant’s personal
and medical history. The investigation revealed that claim-
ant’s remaining life expectancy, but for the negligence, was
severely diminished as the result of her multiple medical
problems, and that the quality of her. remaining life, but for,
the negligence would have been less than optimal ‘

The damages mvestlgatlon started with an interview with
claimant’s surviving spouse. A complete personal hxstory
was obtained, to include a chronology of his military career
and of his relationship with his wife and their children. As
frequently occurs durmg such mtemews, the spouse paint-
ed a rather rosy picture of mantal and familial bliss. The
interviewer also attempted to ascertain what the family’s
needs would be in light of the loss of claimant. Additional-
ly, the interviewer attempted to discover what:the family
really ‘wanted from a settlement in the case—was the pri-
mary concern a college education for- the children; did the
spouse wish to complete a military career or to start fresh
in the civilian sector; or was the spouse really only interest-
ed in cash, a new house, or a sports car. In this case, the
spouse expressed a desire to continue ‘wnthhls‘mrlrtary ca-
reer, to be reassigned to his home state, to have funding for
domestic and.child care services, and -to see that his chil-
dren received a college education.

" The next step in the damages “mvestlgatnon was gathering
every available medical record on claimant, starting ‘with
her military outpatient treatment records. Unfortunately,

not all of her outpatient records could be located.'The
available records, however, indicated that claimant had a
long history of multiple medical problems: fifteen years ear-
lier, claimant had been hospitalized for a Harrington-rod
operation secondary to scoliosis (placement of a steel rod in
her spine to correct curvature). Over the next seven years,
she had experienced chronic prablems with abdominal pain
accompanied by nausea and:vomiting that occurred ‘every
three to four months and required repeated hospxtahza-
tions. Following that, she was hospitalized for over five
months because of gastrointestinal complaints, and was fed
via a central intravenous line. Three years later, she was di-
agnosed as having adult-onset, Type 1, diabetes that proved
difficult to control despite insulin injections.

Claimant’s uncontrolled diabetes first necessitated a hos-
pitalization for severe dehydration, DKA, pancreatitis, and -
intractable nausea and vomiting; the next year, she was hos-.
pitalized for a closed-loop small bowel obstruction and.
DKA; the following year, she was hospitalized for short-
ness of breath, maxillary sinusitis and DKA; the year after
that, she was hospitalized for malaise and a sore throat; and
two years later, shortly before her ill-fated admission in
Germany, she was hospitalized for an infected axillary cyst
and urinary tract infection. Claimant’s medical records also
revealed that she had a family history of diabetes. Her
mother died at the age of 38 from complications of her dia-
betes. (Copies of all available inpatient charts for the
aforementioned admissions were also obtained during the
damages investigation.) ,

" Claimant’s long and ¢omplex medical history" clearly in-
dicated that she would not have had an otherwise-normal
life expectancy. At the time of her arrest, claimant was al-
most 36 years old. According to standard life tables, her
normal remaining life expectancy was 40 years. Claimant’s
life expectancy, however, was drastically reduced because of
her preexisting Type I, adult onset diabetes mellitus. Type I
diabetics have less ability to regulate their body’s sugar nat-
urally and are, therefore, more insulin-dependent. ‘Control
of the body’s sugar with insulin is not as efficient as natural
physiologic control. Type I diabetics usually develop more
complications from their diabetes and consequently have a
shorter life expectancy than Type II diabetics. During the
damages investigation, an expert.in diabetes was consulted.
He stated that, generally speaking, Type I diabetics have
their life expectancy shortened by twenty to thirty years.

- Additionally, claimant suffered from hyperlipidemia,
characterized by elevated cholesterol and triglyceride levels,
both of which are associated with an increased incidence of
coronary artery disease. Finally, claimant had at least a
three-year history diabetic: retmopathy prior to her arrest.
This condition, although not fatal, is usually associated
with other microvascular diseases, such as kldney and neu-
rologrc dysfunctxon, whlch can lead to a premature death

Because of the above described significant medxcal fac-
tors, an anticipated remaining life expectancy of twenty
years, rather than forty, was used for the purpose of deter-
mining damages in this case. ‘

In addition to determining the number of years the
claimant would likely have lived, the expected guality of
those remaining years had to be taken into consideration.
As stated previously, over the course of the previous fifteen
years, claimant had been hospitalized over a dozen ‘times,
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for up to five months at a time. Even at:the time of her ar-
rest, claimant was in the midst of a prolonged
hospitalization for DKA and chrome gastromtestmal
problems.

Claimant’s medxcal records also md1cated that she expe-
rienced severe emotional problems. During several of her
hospital admissions, ‘claimant was reportedly troubled and
frustrated with her diabetic condition. She was diagnosed as
having situational ‘depression during one admission, and
was referred to psychology for “stress management” during
a subsequent admission. During her fateful admission, she
reported an eighteen-month history of insomnia and admit-
ted to bcmg a “loner” who only wanted to live to see her
children grown

Because of her brittle dlabetes, repeated hospitallzatlon
and other emotional and physical problems, it was hlghly
unlikely that claimant would have been able to engage in
future employment. At the time of her arrest, she was not
employed. According to her husband, she had worked only
sporadically during their marriage, usually in military day
care centers. (Note: claimant’s attorney did not submit any

substantiation of lost past or future wages, such as old tax

retums) Therefore, no award was made for loss of future
earnings.

Addmonally, because of claimant’s physical and emo-
tional problems, it was successfully argued during
negotiations that she could not have been able to function
completely as a wife and mother. Claimant and her hus-
band had been married for fourteen years. This was the first
marriage for the husband and the second marriage for
claimant. The couple had a twelve-year-old adopted son, as
well as an elght-year-old natural daughter

An addltlonal argument sucoessfully used dunng the ne-
gotiations was that the husband was suffering from a
driniking problem (a fact which was discovered during in-
terviews with the nursing staff caring for claimant after her
cardiac arrest), that claimant had the indicia of being an
abused spouse (ascertained via entries in her outpatient rec-
ords), and that they had neglected and/or abused their son.

This last fact was discovered accidentally when the docu- -

mentation surfaced in response to a request for the
pertinent hospital’s Family Advocacy Team records. The
original request had been for any record of spouse abuse.

Instead of the rosy home life and marital portrait painted
by her husband during his interview, the picture which
emerged following the damages investigation was one. of a
very sick lady, both physically and mentally, with a dimin-
ished life expectancy, set in the midst of a very troubled
famlly The pecuniary value of the loss of household
services, ‘consortium and parental guidance and support
was correspondingly reduced as a result. .

' The amount of compensatlon for claimant’s pre-death
pain and suffering was also reduced because the period of

conscious pain and suffering was confined to the time be-
tween the insertion of the subclavian catheter and
claimant’s cardiac arrest. Under general principles of
American law, consciousness of physical pain and suffering
ofi ‘the part of the claimant is a prerequisite to compensa-
tion therefor. Subsequent to the cardiac arrest, claimant
had been examined by an independent, civilian neurologist

' at government expehse. The neurologist determined that

claimant was permanently and irreversibly comatose, and
that, since the time of the cardiac arrest, she had been
nonreactive to pam or other stimuli. Therefore, no award
for conscious pain and suffering could be made for the peri-
od between claimant’s cardiac arrest and her death.

Following extensive negotiations, a structured settlement
was agreed upon by all parties. The structured settlement
consisted of a stream of benefits to the widower and his two
children to meet their future financial needs created by
claimant’s death. The structure provided for 2 monthly sum
of $500, payable to the widower as long as he lived, but
guaranteed for a period of 15 years, to cover the expense of
hiring live-in help to perform ordinary household tasks.
The structure also provided for an additional monthly sum
of $500, $250 per child payable to the custodial guardian,
to cover the expenses of child care for the children before
and after school and during weekends during the remaining
years of minority. Further, the structure provided for “col-
lege funds” in the event that the children wished to pursue
higher education or technical training. Finally, the struc-
ture provided for $20,000 in cash and attorneys fees. The
cost of the above-descnbed elements of the structure were
as follows: | :

(1) Cash ~ AR B
- Aa) Advanced ............ Aot e $10,000

-~ (D) At Settlement......ouevieniiineeennnnn $10,000

(2) - Income to husband, $500 monthly for life, .
guaranteed 15 years ...... s eesseeeeiens $64.554

(3) Custodial Annmty $500 month]y until.

‘ youngest childisage 18.................... $39 204

(4) College Funds $10,000 per child per year .

" for four years, beginning at age 18........0s $39,056
(5). LegalFee........ccooiviveninendinnniiine, $40,703
(6) . Total........... SR heeeens TS $203 517

e Conclusion

It should be obvious from the above case study that the
claims mvestlgatlon is not over once liability is established.
The real work of investigating damages still lies ahead. Ref-
erence to an Injury Valuation Handbook is never an
acceptable substitute for a thorough investigation of the
facts and an exploration of the lives of the unique individu-
als who have presented the tort claim. A thorough
investigation will invariably result in a settlément that
meets the needs of the claimant at a price acceptable to the
government.
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_ Personnel Claims Notes
Claims for Unusable Airline Tickets =

' Field claims offices continue to receive claims from
soldiers who purchase nonrefundable ‘airline tickets, and
later have their leaves cancelled or orders changed so that
they are unable to use the tickets. Such claims are not paya-
ble as losses incident to service under the Personnel Claims
Act (31 US.C. § 3721) or under. any other claims statute.
The fact that a soldier cannot use a ticket purchased is not
a loss of tangible personal property within the meaning of
the Act, and such claims should be denied pursuant to par-

graph 11-5d, AR 27—20 (10 July 1987).

- As a part of the mstallatlon s clalms educatron program,
the fact that there is no legal authority to pay for-airline
tickets that cannot be used should be publicized to discour-
age soldiers from purchasmg nonrefundable tickets. Mr.
Frezza :

Mlssmg Inventory Lme Items and Obvious’ Damage at
Dehvery

. Problems anse in ad]udlcatlng shipment claims involving
mxssmg line items and obvious damage which is not record-
ed by the claimant on the DD Form 1840, Joint Statement
of Loss or Damage at Delivery. Claims offices have an obli-
gation to inquire into the claimant’s reasons for not
recording this at delivery, even when the claimant notes the
loss or damage on the DD1840R, Notice of Loss, within 70
days. If the claimant cannot provide an adequate explana-
tion, payment for such items should be denied. In general,
the longer the claimant waits to report missing inventory
line items and obvious damage, the greater the claimant’s
burden to substantiate that the loss or damage ‘occurred in
shipment. Proof that a claimant owned a missing inventory
line item, such as a purchase receipt tends to bolster a
claimant’s explanatnon, but does not in 1tse1f substantlate
that an item was lost in shipment.:

Items missing out of cartons are not “missing inventory
line items.” Claimants are not normally expected to notice
.property missing out of cartons at delivery, and such items
should be considered for payment to the extent that the
claimant can substantiate ownershrp and value, unless the
quantity and value of the items claimed as missing or other
factors give reason to questlon the clalmant 'S credrbrhty
Mr. Frezza.

.'Management Notes
STANFINS

Army Finance and Accounting Offices (F&AO’s) are be-
ginning to use the new STANFINS Redesign, Subsystem 1
“(SRD1), which allows electronic transmission of claims
payment and check deposit data from the claims office to
the finance office. Entry of this data eliminates virtually all
paperwork associated with claims payment and check de-
posit, thereby saving time for both claims and finance
personnel. STANFINS uses the ASIMS network, and re-
quires the claims office to have a personal computer (or

dumb terminal) with a communications board or card, a
printer, a modem, a cluster cortroller, and a four-wire data
cifcuit into the building.'STANFINS training is prov:ded
by the local F&AOQ.

~As an exceptron to paragraphs 2—32a and b AR 27—20
clalms offices at installations that have STANFINS in-
stalled are not required to send a voucher,_clalms forms and
a certificate to the F&AO for payments made using
STANFINS. CJA’s must ensure that these documents are
contained in the claims file prior to certifying payment,
however and are remmded that they are pecuniarily liable
for improper payments Personnel issued passwords will not
disclose these to other persons, and w111 log out of the sys-
tem after use.

Clalms payment usmg STANFINS consrsts of two steps
One person logs in, enters payment data on-one screen
(note that the names of multiple payees can be listed on ad-
dress lines), checks this data on a_succeeding screen, and
prints out a copy for the file usmg a screen print. At a later
point in time, the CJA logs in and certifies payments en-
tered. The F&AO will return vouchers, which are included
in the claims files. The F&AO may be requested to config-
ure STANFINS so that the name of the claims office is
listed on the voucher, rather than the name of the F&AO

Recovery checks will also be deposited using
STANFINS, ellmmatmg the need to complete DD Form
1131, Cash Collection Voucher. After check data is entered
into the STANFINS system, a copy of the screen print-out
is sent to the F&AO together with the checks. Carrier re-
covery checks will be entered separately from affirmative
claims deposrts Case reimbursements from clarmants may
also be entered in this manner. - B

Claims offices at installations that do not have
STANFINS 1nsta11ed should coordlnate with their servicing
F&AO’s to ensure that they are included in any plans to in-
stall STANFINS. At installations which cannot provide the
necessary equipment .to link the claims office into the
STANFINS system, coordination should be made with the
OTJAG Information Management Office to obtain the nec-
essary equlpment Mr. Frezza. ;

Forwardmg Article 139 Flles

‘ Change 1 to AR 27-20 (10 July 1988) spec1ﬁcally tasks
claims offices with monitoring the processing of article 139
claims at their installations and ensuring that copies are
forwarded to USARCS in accordance with paragraph 9-8h
of that regulatlon Thrs change is expected to be pubhshed
by January 1, 1989.

Claims judge advocates are reminded to forward copies
of article 139 claims using the cover sheet from the Guide-
book for Article 139 Claims (figure 3-10) published as an
appendix to the Claims Manual. Claims judge advocates
should also ensure that the file contains some indication
that the servicing finance and accounting office effected an
assessment against the offender. Mr. Frezza.
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“ Criminal Law Notes

~'Criminal Law Division, OTJAG

4 Reserve Components nnd Command Inﬂuence

Although the Reserve Jurisdiction Act focuses much at-
ten_tlon upon individual Reserve component soldiers, the
legislation has another significant effect. Reserve compo-
nent commanders, senior officers, and noncommissioned
officers will more frequently become dxrectly involved in the
court-martial process: commanders called upon to prefer
and forward charges; senior officers called upon to make
recommendations on disposition; and noncommissioned of-
ficers being asked to evaluate performance either to assist in
the disposition determination or to assist a sentencing body.
Essentially, the Reserve component chain of command will
have a more active role in the administration of military
justice.

Command influence is therefore a subject of timely inter-
est to the Reserve components. Both Active and Reserve

component judge advocates should include training on
command influence in the curriculum of any Reserve com- -

ponent training. The recent wealth of case law provides
abundant illustrations for instruction or discussion. Two re-
cent articles also provide information upon which
instruction can be based. See Gaydos & Warren, What
Commanders Need to Know About Unlawful Command In-
fluence, The Army Lawyer, Oct. 1986, at 9; Clementi,
Unlawful Command Influence: What ‘Commanders Need to
Know, Military Review, Apr. 1988, at 66.

. Kiddy Porn

Provisions of the Anti-Drug Abuse Act of 1988 include
prohibitions against what is commonly referred to as “kid-
dy porn.” Section 1460 of Title 18 was inserted to prohibit
selling or possessing with the intent to sell not only obscene
visual depictions, but also any visual depictions of ‘‘a minor
engaging in or assisting another person to engage in sexual-
ly explicit conduct.” “Depiction” excludes mere words, but
includes undeveloped.film'and videotape. The terms “mi-
nor” and ‘sexually explicit conduct” have the same
definitions given those terms in chapter 110 of Title 18. The
prohibitions ‘will have extraterritorial application. Judge ad-
vocates should be aware of these expanded anti-obscenity
laws and be prepared to address their impact upon federal
installations. One potential source of issues in this area is

" commercial videotape sales.

Elimination of Tower Ame_ndment

Section 622 of the National Defense National Authoriza-
tion Act for Fiscal Year 1989 closes the gap created by the
“Tower Amendment.” Retired service members who were
reduced as a result of a court-martial when they were al-
ready retirement eligible will be paid based on the grade in
which they actually retire and not the grade in which they
would have ‘been entitled to retire had it not been for the
court-martial. Comptroller General Opinion B-225150 (4
May 1987) to the contrary is- now moot. The effective date
is October 1, 1988 :

Guard and Reserve Affairs Items

: ‘Ju‘dge Advocate Guard and Reserve Affairs Department, TJAGSA

* RC Quotas for Resident Graduate Course

The Commandant, TIAGSA, has announced that {two
student quotas in the 38th Judge Advocate Officer Gradu-
ate Course (31 July 1989-18 May 1990) have been set aside
for Reserve component JAG officers. The 42 week gradu-
ate-level course is taught at The Judge Advocate General’s
School in Charlottesville, Virginia. Successful graduates
will be awarded the degree of Master of Laws (LL.M.) in
Military Law. JAGC RC captams and majors with at least
5 years JAGC experience, as of 31 July 1989, are ellglble to
apply. Officers who have completed the Judge Advocate Of-
ficer Advanced Correspondence Course may apply for the
resident course.

" Each applicant must be nominated by his/her command-
er. The application packet must include the following:

Personal data: Full name (including preferred name if other
than first name), grade, date of rank, age, address, tele-
phone number (business and home).

Military experience: Chronological list of reserve and active
duty assignments.

Awards and decorations: List of all awards and
decorations.

Military and civilian education: Schools attended, degrees
obtained, dates of completion, and any honors awarded.
Law school transcrlpt

Civilian experience: Resume of legal experience.

Statement of purpose: In one or two paragraphs, state why

‘you want to attend the resident graduate course.

Letter of Recommendation: USAR TPU: Military Law
Center Commander or Staff Judge Advocate. ARNG: Staff
Judge Advocate. USAR IMA: Staff Judge Advocate of pro-
ponent office.

DA Form 1058 (USAR) or NGB Form 64 (ARNG): These
forms must be filled out and be included in the apphcatxon
packet.
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Routing of application packets Each packet shall .be for-

warded through appropriate channels to the Commandant,
TJAGSA, ATTN: JAGS-GRA, Charlottesvrlle, VA
22903-1781.

~ ARNG: Through the state chain of command and
ARNG Operating Act1v1ty Center, ATTN:
- NGB-ARO-ME.

- USAR CONUS TROOP PROGRAM UNIT gTPU!
-Throug -chain. of command, A ;
-and FORSCOM SJA. R

" USAR OCONUS TPU: Through MUSARC cham of
_command and MACOM SJA.

USAR CONTROL GROUP IMA/REINFORCE-
: Commander,, ARPERCEN, ATTN:
‘DA —OPS—JA All applications must reach TJAGSA

NLT 15 February 1989. Those individuals selected to at-

tend the course will be notified on or about 10 March
-1989. g o

b

. Notice of AY 89 On-Site Changes

Fifth Army’s Contract Law functional area on-site, pre-
viously -scheduled to be held in Kansas City on 11-12
March 1989, has been changed. It will now be held in Dal-
las from 19-21 May 1989. The POC is Major Dennis
Carazza of the Fifth Army Staff. Judge Advocate’s Office.
His phone number is AV 471-2208/4329 or commerclal
(512) 221 + extension. :

' The Columbla, South Carohna on-s1te has bcen resched-
uled from 4-5 March 1989 to 11-12 March 1989. ‘The
location, subject matters, and action officer will remain the
same. A session of the United States Court of Military Ap-
peals -will be held at the University of South Carolina Law
School on Friday, 10 March 1989. Those individuals inter-
ested in attending the session should contact the :on-site
action officer, Major Edward Hamilton. His phone numbers
are (803) 765—3227/749—1635 : C

l Resident Course Quotas

Attendance at resident CLE courses at The Judge Advo-
cate General’s School is restricted to those who have been
allocated Quotas. If you have not received a welcome letter
or packet, you do not have a quota. Quota allocations are
obtained from local training offices which receive them
from the MACOMs. Reservists obtain quotas through their

unit or ARPERCEN, ATTN: DARP-OPS-JA, 9700 Page

Boulevard, St. Louis, MO 63132 if they are nonunit reserv-
ists. Army National Guard personnel request quotas
through their units. The Judge Advocate General’s School
deals directly with MACOMSs and other ‘major agency
training offices. To verify a quota, you must contact the

Nonresident Instruction Branch, The Judge Advocate Gen-

eral’s School, Army, Charlottesville, Virginia 22903-1781
(Telephone: AUTOVON 274-7110, extension 972—6307
commercial phone: (804) 972-6307). - . ;

2, TJAGSA CLE Course Schedule

1989

January 9—13 11989 Government Contract Law Syrnposx-
um (5F-F11).

January 17-March 24: 118th Basic Course (5—27-C20)

January 30-February 3: 97th Senior Officers Legal Onen-
tation (SF-F1). . .

February 6-10; 22d Crlmmal Tnal Advocacy Course
(5F-F32).

February 13-17: 2d Program Managers Attorneys
Course (5F-F19). N

February 27-March 10: 117th Contract Attorneys
Course (SF-F10).

- March 13-17: 41st Law of War Workshop (SF-F42).. .

March 13-17: 13th Admin Law for Military Installatrons
Course (5F-F24).

March 27—31 24th Legal Assrstance Course (5F—F23)
Apnl 3-7: 5th Judge Advocate & Military Operations
Senunar (SF-F47).

" April 3-7: 4th Advanced Acquxsmon Course (5F-F17).

April 11-14: JA Reserve Component Workshop.

April 17-21: 98th Semor Oﬂicers Legal Orlentatxon

(SF-F1).

--April 24-28: 7th Federal Litigation Course (5F-F29).
May 1-12: 118th Contract Attorneys Course (5F-F10).
May 15-19: 35th Federal Labor Relations Course

(SF-F22).

May.22-26: 2d Advanced Installation Contractmg

" Course (SF-F18),

May 22-June 9: 32d Military Judge Course (5F-F33).

June 5-9: 99th Senior Officers Legal Orientation
(5F-F1).

June 12-16:19th Staff Judge Advocate Course (SF-F52).

June 12-16: 5th SJA Spouses’ Course.

June '12-16: 28th Fiscal Law Course (5F—F12)

* Juné 19-30: JATT Team Training. e

June 19-30: JAOAC (Phase II). Lo ’
" July 10-14: U.S. Army Claims Service Traxmng Semmar

July 12-14: 20th Methods of Instruction Course. "~ °
“July 17-19: Professional Recruiting Training Seminar.

July 17-21: 42d Law of War Workshop (5F-F42). -

“July 24-August 4: 119th Contract Attorneys Course
(5F-F10).

July 24—September 27:'119th Basic Course (5—27—C20)
“July 31-May 18, 1990: 38th Graduate Course
(5-27-C22). . e

August 7-11: Chief Legal NCO/Senior. Court Reporter
Management Course (512—71D/71E/40/50)

August 14-18: 13th Crtmmal Law New Developments
'Course, (SF-F35). - i

‘September 11-15: 7th Contract Clalms, ngatlon and
Remedies Course (SF-F13).° :
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3. Civilian Sponsored CLE Courses

March 1989

2: FB, Life Insurance in Tax and Estate Plannmg,
Miami, FL.
2-3: PLI, Annual Institute on Internatlonal Taxatlon,
New York, NY. )
2-3: ALIABA, Compensatlon—Llabnhty for Damages
from Land Use Controls, Los Angeles, CA.
2-3: GULC Computer Law, Washington, DC. .
2-3: GULC, EEO Law, Washington, DC. '
2-3: PLI, Impact of Environmental Regulations on Busi-
ness Transactions, San Francisco, CA. .
2-3: ABA, International Litigation, New York, NY.
- 2-3: ALIABA, Patent Litigation, San Francisco, CA.
* 2-3: PLI, Product Liability of Drugs and ‘Medical De-
vices, San Francisco, CA.
2-3: ABA, White Collar Crime, New Orleans, LA.
2-4: NELI, Enmployment Law Litigation, Juplter Beach,
FL.
" 3: FB, Criminal Law Update, Mlaml, FL.
3: NKU, Employment Law, Highland Helghts, KY.
'3: NCLE, Jury Instructions, Lincoln, NE.
5-11: FB, Practical Considerations in Handling Worker
Comp Cases, Colorado, FL.
7-10: ESI, Competitive Proposals Contracting, Washing-
ton, DC. ,
9: FB, Negotiating Contracts for Professional Athletes,
Miami, FL.
:9: FB, The Legal Needs of Chlld.ren, Tampa, FL.
9-10: GULC, Corporate Fraud, Washington, DC
9-10: ABA, Employee Benefits in Bankruptcy, Washmg-
ton, DC.
9-10: USCLE, Instltute for Corporate Counsel, Los An-
geles, CA.
9-10: PLI PrOJect Financing: Power Generation, Waste
Recovery, Los Angeles, CA. '
9-11: ALIABA, Lender Liability: Defense and preven-
tion, Miami, FL.
10: FB, Mortgage Law, Tallahassee, FL. ~
10: FB, The Legal Needs of Children, Miami, FL.
10-11: UKCL, Legal Issues for Financial Instltutlons,
Lexington, KY.
12-15: NCDA Chlld Abuse and Exploxtatlon, Colorado
Springs, CO.
12-17: NJC, Evidence for Special Court Judges, Reno,
" 12-24: NIC, Special Court—For Attorney Judges, Reno,
NV.
12-24: NJC, Special Court—For Non-Attorney Judges,
Reno, NV.
13-15: SLF, Short Course on Employment Discrimina-
tion, Dallas, TX.
16: FB, Computer Law, Tampa, FL.
16-17: NCLE, Estate Planning and Probate, Llncoln,
NE.
17: FB, Bioethics and Informed Consent, Tampa, FL.
17: NKU, Civil Rights Section 1983 Actions, nghland
Heights, KY.
18-24: PLI, 46th Annual Patent Bar Review, New York,
NY.

18-25: NELI, Employment Law Briefing, Vail, CO. .
19-22: NCDA, Prosecuting Drug Cases, Philadelphia,

PA.

NV.

19-24: NJC, Special Series I: Advanced Contracts, Reno,

20-24: FB, Trial Advocacy, Tampa, FL.
© 23: FB, Criminal Law Update, Tallahassee, FL. .
23: FB, Evidence Review and Update, Miami, FL.
29-31: ALIABA, Pension, Profit-Sharing, and Other De-
ferred Compensation, San Francisco, CA.
-30: FB, Negotiating Conttacts for Professronal Athletes,

Sarasota, FL.

30-31: GULC, Tax-Exempt Orgamzatlons, San Francis-

co, CA.

For further 'information on civilian courses, please con-
tact the institution offering the course. The addresses are
listed in the August 1988 issue of The Army Lawyer.

4, Mandatory Contmuing Lega.l Education Jurisdlctlons ;

South Carolina
Tennessee
Texas -
Vermont |
Virginia
Washington

‘West Virginia

Wisconsin

Wyoming

* 30 June annually
* 31 December in even or odd years

nnd Reportmg Dates
Junsdu:tzon v Repomng Month
Alabama 31 December annually
- Colorado . 31 January annually
Delaware . On or before 31 Ju.ly annually every
other year

Florida . Assigned monthly deadlmes every three

; years beginning in 1989
Georgia + 31 January a.nnually .
Idaho 1 March every thrrd anmversary of

' -+ admission :
Indiana " 1 October annually
Iowa 1 March annually
Kansas 1 July annually
Kentucky 30 days following completion of course
Louisiana + 31 January annually beginning in-1989..
Minnesota 30 June every third year. :
Mississippi 31 December annually
Missouri 30 June annually
Montana - 1 April annually
Nevada 15 January annually ‘
New Mexico ** 1 January annually or 1 year aﬁer

- admission to Bar

North Carolina 12 hours annually-
North Dakota . 1 February in three-year intervals .
Oklahoma 1 April annually. . . -
Oregon Beginning 1 January 1988 in three-year

intervals

10 January annually
31 January annually
Birth month annually

" 1" June every other yea.r
" 30 June annually -

31 January annually

B ¥

depending on admission
1 March annually

For addresses and detailed mformauon, see the July 1988 is-
sue of The Army Lawyer.
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1. TJAGSA Materia.ls Availahle Through Defense
Technical Informatlon Center S

Each year, TIAGSA pubhshes deskbooks and matenals
to support resident. instruction. Much of this material is
useful to judge advocates and government civilian attorneys
who are not able to attend courses in their practice areas.
The .School receives many: requests each: year for these
materials. Because such distribution is not .within the
School’s mission,: TTAGSA ‘doesnot have the Tesources to
provide these publications.

In order to provide another-avenue of availability, some
of this material is being made available through the Defense
Technical Information Center. (DTIC). There are two ways
an office may obtain this material. The first is to get it
through a user library on' the installation. Most technical
and school libraries are DTIC “users.” If they are “school”
libraries, they may be free users. The second way is for the
office or organization to become. a:government user. Gov-
ernment agency users pay five dollars per hard copy for
reports of 1-100 pages and sevén cents for each additional
page over 100, or nmety -five cents per ﬁche copy. Overseas
users may ‘obtain’ one copy of a réport at no charge. The
necessary information and forms to ‘become registered as a
user may be requested from: ‘Defense Technical Informa-
tion Center, Cameron Station, A]exandna, VA 22314—6145
telephone (202) 274—7633 AUTOVON 284-7633. '

Once regxstered an office or other orgamzatlon may open
a deposit account with the National. Technical Information
Service to facilitate ordering materials, Information con-
cerning this procedure will be prov1ded when a request for
user status is submitted. ‘

‘Users are provided: blweekly and cumulatlve mdlces
These indices are classified as-a single confidential -docu-
ment and mailed only to ‘those DTIC users whose
organizations have a facility clearance. This will not.affect
the ability of organizations.to become DTIC users, nor will
it affect the ordering of TIAGSA publications through
DTIC. All TJAGSA publxcatlons are unclassified and the
relevant ordenng information, such;as DTIC numbers and
titles, will be pubhshed in The, Army Lawyer,.

The ‘following TFJAGSA ‘publications are avaxlable
through DTIC. The nine character identifier beginning with
the letters AD ‘are numbers assxgned by DTIC and must be
used when ordering pubhcatlons R

Contract Law ‘

AD B112101 Contract Law, Government Contract Law

Deskbook Vol 1/JAGS—ADK-87—1 (302

pes),, . .

AD B112163 Contract Law. Govemment Contract Law
e Deskbook Vol 2/JAGS—ADK—87—2 14 ,

" pes)- - .

Fiscal Law Deskbook/JAGS—ADK-86—2

(244 pgs).

Contract TLaw Seminar Problems/ *

JAGS-ADK-86-1 (65 pgs).

AD B100234

AD B100211°"

ront Current Material of Interest

AD A174511

AD B116100

AD B116101’

AD B116102°

AD B116097 "
o i -~ JAGS-ADA-87-14 (414 pgs).

AD A174549

AD B089092,

AD B093771

AD B094235

AD B114054

AD B090988.
oL JAGS-ADA~-85-3 (760 pgs). |

AD 3020989

AD B092128

AD B095857u

AD B116103

AD Bll6099

AD B124120

AD B124194

AD B108054
© 7 JTAGS-ADA~87-2 (119 pgs).

AD B087842

AD B087849 .

AD B087848 .

AD B100235

AD B100251

AD B108016

AD BI0T5%0

[RthE L A

 Legal Assistance :

,Admlmstratlve and Civil Law, All States
Guide to Garnishment Laws &
Procedures/JAGS-ADA-86-10 (253 pgs)
Legal Assistance Consumer Law Gmde/
JAGS-ADA-87-13 (614 pgs).’ ‘

“Legal Assistance Wills Guide/ =~

~JAGS-ADA-87-12 (339 pgs):

‘Legal Assistance Office Administration
Guide/JAGS-ADA-87-11 (249 pgs).
Legal Assistance Real Property Gu:de/

-All States Marriage & Divorce Guide/ .
JAGS-ADA-84-3 (208 pgs). . =
All States Guide to State Notarial Laws/
JAGS-ADA-85-2 (56 pgs).

All States Law Summary, Vol I/
JAGS-ADA-87-5 (467 pgs).

All States Law Summary, Vol I/
JAGS-ADA-87-6 (417 pgs). .|

All States Law' Summary, Vol 4474
JAGS-ADA-87-7 (450 pgs). =

Legal Assistance Deskbook, Vol I/

Legal Assistance Deskbook, Vol 1/
JAGS-ADA-85-4 (590 pgs). - .
USAREUR Legal Assistance Handbook/ '
JAGS-ADA-85-5 (315 pgs).
Proactive Law Materials/

- JAGS-ADA-85-9 (226 pgs).

Legal Assistance Preventive Law Senes/
. JAG-ADA-87-10 (205 pgs).

Legal Assistance Tax Informatwn Senes/
JAGS-ADA-87-9 (121 pgs). . ‘

Model Tax Assistance Program/
JAGS-ADA-88-2 (65 pgs). .

1988 Legal Assistance Update/

JAGS-ADA-88-1 .

, Claxms

Claims Programmed Text/ - *

Administrative and Civil Law -

Environmental Law/JAGS-ADA-84-5
(176 pgs). ~
AR 15-6 Investigations: Programmed' -
Instruction/JAGS-ADA-86—4 (40 pgs).. -
Military Aid to Law Enforcement/.
JAGS-ADA-81-7 (76 PEs)-

Govemment Information Practlces/
JAGS-ADA—86—2 (345 pgs).

"Law of Military Installatxons/
JAGS-ADA-86-1 (298 pgs).

Defensive Federal Litigation/ ~
JAGS-ADA-87-1 (377 pgs). - :
Reports of Survey and Line of Duty
Determination/JAGS-ADA-87-3 (110

pgs)-
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AD B100675

AD BO87845

Practical Exercises in Administrative and

Civil Law and Management/
JAGS-ADA-86-9 (146 pgs).

Labor Law
Law of Federal Employrnent/

- JAGS-ADA-84-11 (339 pgs).
AD B087846 o
o ;Relations/JAGS—ADA—84—12 (312 pgs).

Law of Federal Labor-Management :

Developments, Doctrine & Literature

AD B086999
AD B124193

AD B095869

AD B100212

The following CID pubhcatlon is also available through

Operational Law Handbook/

‘JAGS-DD-84-1 (55 pgs).

Military Citation/JAGS-DD-88-1 (37
pgs)-

Criminal Law

Criminal Law: Nonjudicial Punishment, -
Confinement & Corrections, Crimes &
Defenses/JAGS-ADC-85-3 (216 pgs).
Reserve Component Criminal Law PEs/
JAGS-ADC-86-1 (88 pgs).

DTIC:

AD A145966 USACIDC Pam 195-8, Criminal .

Those ordering publications are remmded that they are

Investigations, Violation of the USC in

Economic Cnme Investlgatlons (250 pgs).v

for ‘government use only,

2, Regulations & Pamphlets

Listed below are new publlcatlons -and changes to ex1st1ng

publlcatlons

Number
AR 95-1
AR 95-3

Title Change‘ Date
15 Sep 88
- ~15 Sep 88

. Flight Regutations

General Provisions
- . Training, .
Standardization,
and Resource
" Management

- AR180-14

AR 18045

AR 380-67

AR600-85

AR 690-050

CIR €608-88-1
PAM 25-9

 PAM 25-36

PAM 25-30

PAM 2537

PAM 25-51

PAM 351-4

PAM 570-101-1

Carrying of
Firearms and Use
of Force for Law
Enforcement and
Security Duties

Law Enforcement

- Reporting
__ Personne! Securlty
“ Program -

Personnel—

- “General Alcohol

and Drug Abuse
Prevention and

" Control

Career Manage-
“ment - -

Voting

List of Approved
Recurring
Management
Information
Requirements
Design and
Production of
Instructional
Publications
Index of Army
Publications and

. Blank Forms .

Index of Graphic
Training Aids
(GTA)

The Army Privacy
Program—Systemn
Notices and

" Exemption Rules **

Army Formal
Schools Catalog
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" Manpower Stafing
‘Standards— - o
Civllian Personnel

23 Sep 88

" 30 Sep 88

9 Sep 88

2 Sep 68

8 Sep 88

19 Sep 88
1 Oct 88

30 Sep 88

Jun 88

" 23sep88
' 21Sep8s

' 15Sep 88

" ‘25ep88
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The Army Lawyer

| Cumulative Index

" This edition contains a sub_pect and author index of all articles appearing in The Army Lawyer Jrom November 1978
through December 1988. The index includes lead articles as well as USALSA and Claims Report articles. In addition, there
are separate indexes for Policy Letters and Messages from The Judge Advocate General, Opinions of The Judge Advocate ..
General, and Legal Assistance Items that appeared in The Army Lawyer from January 1988 through December 1 988.

'References to The Army Lawyer are by month, year, and page.

Subject Index

_ A-

ACQUISITION LAW SPECIALTY PROGRAM (ALS)

Acqulsmon Law Specialty Program—Where Are We Go-
mg? The, by COL Frederick E. Moss & LTC Walter B
"Huffman, Nov. 1985, at 4. '

ACQUISITIONS, see also PROCUREMENT,
CONTRACTS

Army Automation Data Processing Acqursmon Update, by
'CPT Mark W. Reardon, Feb. 1986, at 16.

Rev:ewmg Solicitations—A Road Map Through the Feder-
al Acquisition Regulation, by MAJ James F. Nagle, Dec.

© 1986, at 19. '

ACQUITTAL

Equitable Acquittals: Prediction and Preparation Prevent
‘Post-Panel Predicaments, by MAJ Mlchael R. Smythers,
Apr. 1986 at 3.

ADMINISTRATIVE BOARDS, see also
- SEPARATIONS .

Advocacy at Administrative Boards: A Primer, by CPT
William D. Turkula, July 1987, at 45.

Client as Advocate in Nonjudicial and Administrative Pro-

. ceedings, The, by CPT Ronald W. Scott, Sept. 1987, at
49.

New AR 15-6, The, by CPT D. Ben Tesdahl, Nov. 1988, at
14.

Oﬂicer Eliminations: A Defense Perspective, by CPT Ron-
ald K. Heuer, Aug. 1987, at 38.

Reserve Component Promotions Update, by Mark Foley,
Nov. 1988, at 50.

Use of Compelled Testimony in Mllltary Administrative
Proceedings, by CPT Thomas R. Folk, Aug. 1983, at 1.

The Army Lawyer ,
November 1978—December 1988

ADMINISTRATIVE REDUCTIONS

Reductions for Inefficiency: An Overlooked T ool by MAJ
Gregory O. Varo, Jan. 1979, at 14.

ADMISSIBILITY

Defendmg Agamst the “Paper Case”, by CPT Preston
Mitchell, Oct. 1988, at 31.

Defense Counsel Strategies for Dealing With a Client's Pri-
or Conviction at Trial, by CPT George B. ‘Th‘ompson,
Jr., Aug. 1986, at 66.

Inevrtable Discovery: An Ovemew, ‘by MAYJ John E. Fen-
nelly, Jan. 1988, at 11. . .

Military Rule of Ewdenee 801(d)(l)(B) In Search of a L1t-
tle Consistency, by LTC Thomas C. Lane, June 1987 at
33,

Novel Scientific Ev1dence s Admissibility at Courts-Martral
by 1LT Dwight H. Sullivan, Oct. 1986, at 24. e
Scientific Evidence: Challenging Admissibility, by CPT Al-

fred H. Novotne, Oct. 1988, at 23.

Uncharged Misconduct: Towards a New Standard of
Proof?, by LTC James B. Thwing, Jan. 1987, at 19.

United States v. Gipson: A Leap Forward or Impetus for a
Step Backward?, by CPT Randy V. Cargill, Nov. 1988,
at 27.

United States v. Glpson Out of the Frye Pan, Into the Fire,
by MAJ Craig P. Wittman, Oct. 1987, at 11.

United States v. Holt: The Use of Providence Inquiry Infor-
mation During Sentencing, by CPT Jody M. Prescott,
Apr. 1988, at 34,

United States v. Tipton: A Mare’s Nest of Marital Commu-
nication anrlege, by COL Norman G. Cooper, May
1987, at 44. -

ADMISSIONS, see also CONFESSIONS

Confessions and Corroboration: Don’t Let the “Corpus
Delicti” Climb Out of the Coffin, by CPT Robert D. Hig-
ginbotham, Nov. 1979, at 6. _

Interlocking Confessions in Courts- Mamal by CPT James
H. Weise, Aug. 1982, at 11.

Problem of Custodial Questioning After Dunaway v. New
York, The, by CPT Timothy J. Grendell, Sept. 1980, at 8.
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Will the Suspect Please Speak Into the Microphone?, by
CPT Robin L. Troxell & CPT Todd M. Bailey, May
1987, at 46.

ADs .
Anatomy of an AIDS Case: Deadly Disease as an Aspect of

Deadly Crime, by CPT Melrssa Wells-Petry, Jan. 1988,

at 17.
Legality of the “Safe-Sex” Order to Soldiers Having AIDS,
by MAJ Eugene R. Milhizer, Dec. 1988, at 4. = . -

AIRLAND BATTLE | |
Primer on the Airland Battle: What Every Judge Advocate

Needs to Know About the Client’s Primary Business, A,
by LTC Jonathan P. Tomes, Dec. 1983, at 1. o

ALCOHOL, see also DRUGS

“I Did What?” The Defense of Involuntary Intoxication, by
CPT Stephen J. Kaczynski, Apr. 1983, at 1.

Drunk Driving: The Army’s Mandatory Administrative

Sanctions, by MAJ Phillip L. Kennerly, Jan. 1985, at 19.

Scope of the Alcohol and Drug Abuse Prevention and Con-
trol Program’s Exemption Policy, The, by MAJ Joel R.
Alvarey, Aug. 1980, at 12,

AMERICAN BAR ASSOCIATION

ABA ‘Informal Oplmon 1474 and the Proposed Rules of
Professional Conduct: Some Ethical Aspects-of Military
Law Practice, by COL William S. Fulton, Jr., Mar. 1982,
cat'l.

ABA Young Lawyers Division' Annual Meetmg, by MAJ

. Theodore B. Borek, Nov. 1978, at 24. -

ABA Young Lawyers Division Programs, by MAJ Theo-
dore B. Borek, July 1979, at 20.

LAMP Committee Report, by CPT Thomas W McShane,
Jan. 1985 at 75

ANCOES (ADV NCO OFFICER EDUCATION -
SYSTEM) z

ANCOES Selection a.nd Board Reﬂectrons, by MSG Robert
L. Williams, Aug: 1979 at31.

ANTI- DEFICIENCY ACT

DOD Directive 7200.1 and the Army’s Proposed Dollar
Target System: Are Allowances Allowable?, by MAJ
Walter B. Huffman, Apr. 1980, at 19,

APPEALS

Army Government Appeals Round Two, by CPT Anna-
mary Sullivan, Dec. 1985, at 30.

Discharge Clemency After Appellate Review, by MAJ Jack
F. Lane, Jr., Dec. 1978, at'5.

Distant Replay: Retrial of Charges After Appellate Drsrms-

- ‘sal, by CPT James M. Hohensee, Dec. 1987, at 22.

Government Appeals: Winning the Flrst Cases, by MAJ

John P. Galligan, Mar. 1985, at 38.

Insamty on Appeal, by CPT Annamary Sullxvan, Sept
1987, at 40.

Role of the Prosecutor in Government Appeals, The, by
“CPT.Howard G. Cooley & Bettye P. Scott, Aug. 1986, at
38.

Thoughts From a GAD, by CPT Vito A. Clementi, July
11987, at 44.

Word Processing and Appellate Pleading, by CPT Robert
D. Higginbotham, Mary Dennis, & Ronda F. Reid, Mar.

- 1980, at 8. r . _

APPREHENSION

Be It Ever So Humble, There's No Place Like Home, by
MAYJ Stephen A.J. Eisenberg, Feb. 1980, at 28.

CID ROI: Your Client and the Trtle Block by CPT Paul
M. Peterson, Oct. 1987, at 49.

Dunaway v. New York: Is There a Military Application?, by
CPT Elizabeth W. Wallace, Oct. 1988, at 16.

Everything You Always Wanted to Know About Terry

; Stops—But Thought It Was a Violation of the Fourth
Amendment to Stop Someone and Ask, by MAJ Wayne
E. Anderson, Feb. 1988, at 25.

Investigative Detentions for Purposes of Fingerprinting, by
LTC David A. Schlueter, Oct. 1988, at 10.

Prercmg the “Twilight Zone” Between Detention and Ap-
prehension, by MAJ James B. Thwing & CPT Roger D.
Washington, Oct. 1986, at 43.

Present But Unarticulated Probable Cause to Apprehend
by CPT Kenneth H. Clevenger, Nov. 1981, at 7.

Problem of Custodial Questioning After Dunaway v. New
York, The, by CPT Timothy J. Grendell, Sept. 1980, at 8.

Stop, Look and Arrest ’Em, by CPT Tlmothy J. Grendell
Sept. 1979, at 15. -

APPROPRIATIONS

~ Analysis of the Mrlrtary Construction Codrﬁcatlon Act,

by MAJ Earle D. Munns, Nov. 1987, at 19.

Major Changes in Minor Constructlon, by MAJ James 0
‘Murrell, Mar. 1983, at 25.

ARBITRATION

Commander and the Arbitrator: Revrew of Arbrtratron
Awards by the Federal Labor Relations Authority, The,
by CPT Terry E. Thomason, Sept. 1982, at 1.

Judicial Review of Federal Sector Adverse Action  Arbitra-
tion Awards: A Novel Approach, by MAJ Phllrp
Koren, Nov. 1984, at 22.

ARGUMENTS
General Deterrence Arguments, by MAJ Owen Basham,
Apr. 1979, at §.

Sentence Arguments: A View From the Bench, by MAJ
Jody Russelburg, Mar. 1986, at 50.

’ Sentenclng Argument: A Search for the Fountain of Truth

The, by MAJ James B. Thwing, July 1986, at 35.

ARMED SERVICES BOARD OF CONTRACT
APPEALS (ASBCA).

An Even Funnier Thing Happened at the Forum, by LTC
-Robert M. Nutt, Dec. 1978, at 8.

Spmnmg Straw from Gold—The A.S.B.C.A. Expands Ju-
risdiction, by MAJ Stephen A. J Elsenberg, Nov. 1978 at
18.
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ARMY CONTRACT ADJUSTMENT BOARD _

A Look at the Army Contract Adjustment Board by LTC

" Daniel A Klle, Jan 1979 at 15

ARMY FAMILY ADVOCACY PROGRAM

Crime in the Home, by LTC Alfred F. Arquilla, Apr. 1988,
at 3.

ARMY REGULATION 15-6

New AR 15—6 The, by CPT D. Ben Tesdahl Nov 1988 at

14,

ARMY REGULATION 27-14

Army Regulatlon 27-14, Rev1sed by Samuel T. Bnck Jr -
- Apr. 1979, at 1.

ARMY REGULATION 27;20 | |

Army Regulatlon 27-20 (Clanms) Hasa Metamorphos1s, by
James A Mounts, Jr May 1987 at 62,

ARMY REGULATION 27-3

An Analysis of Army Regulation 27-3, Legal Assistance,
by MAJ Harlan M. Heffelﬁnger, Feb. 1984, at 1.

ARTICLE 134, U.C.M.J. ‘ |

Lex Non Scripta, by CPT Stephen B. Pence, Nov. 1986 at
32.

Persona Est Homo Cum Statu Quodam Consideratus, by
LTC Norman G. Cooper, Apr. 1981 at 17

ARTICLE 138, U.CM J

Army Regulation 27-14, Revised, by Samuel T Bnck Jr "
Apr. 1979, at 1.

ARTICLE 139, U.C.M.J.
"ArtieIe 139 and the Victim and Witness Protection Act of
1982, by Robert A. Frezza, Jan. 1988, at 40. -

Article 139; A Remedy for Victims of Soldler Mlsconduct
by CPT Gregory A McClel]and Aug. 1985, at 18 '

ARTICLE 15, U.C.M.J.

Client as Advocate in Nonjudicial and Administrative Pro-
ceedings, The, by CPT Ronald W Scott, Sept 1987 at
49,

ARTICLE 2, U.C.M.J.

Personal Jurisdiction Under Article 2, UCMJ Whlther Rus-
so, Catlow, and Brown?, by CPT Davtd A Schlueter,
Dec. 1979, at 3.

ARTICLE 31 U.CM. J., see also FIFI'H
AMENDMENT

Article 31 and the Involuntary Seizure of Body Fluids, An
Inquiry Into the Vitality of United States v. Rmz, by
LTC Herbert Green, May 1981, at 1.

Article 31{b)—A New Crop in a Fertile Field, by CPT J.
Frank Burnette, Apr. 1986, at 32.

Article 31, UCM]J and Compelled Handwriting and Voice
. Exemplars, by MAJ John R. Howell, Nov, 1982, at 1.

ARTICLE 32, U.C.M.J.

Applying MRE 412: Should it be Used at Article 32 Hear-

..ings?, by Deborah L. Wood, July 1982, at 13. .

Article 32(c): A Forgotten Provision Can Assist the Prose-
cutor, by CPT Gary L. Hausken, Apr. 1988 at 39

ARTICLE 37 U .C. M J

Appearance of Evil, An, by MAJ James B. Thwmg, Dec.
1985 at 13

ARTICLE 62 u.C. M J.

Army Government Appeals Round Two, by CPT Anna-
mary Sullivan, Dec. 1985, at 30.

ARTICLE 66, U.C.M.J.

Sentence Proportlonahty Under Article 66 by CPT Audrey
H. Liebross, July 1985, at 40.

ASSIMILATIVE CRIMES ACT

Assimilative Crimes Act Rev1s1ted What‘s Hot What’s
Not, The, By CPT John B. Garver III, Dec. 1987, at 12.
Defense Strategies and Perspectives Concerning the Assimi-

. lative Crimes._Act, by CPT Kevin Thomas Lonergan,

" Aug. 1986, at 57,

A'ITORNEYS FEES

Attorneys’ Fees and Expenses Under the Equal Access to
Justice Act, by MAJ James A. fHughes, Jr.;'Oct. 1983, at

AUTOMATION i )

Army Automation Data Processing Acquisition Update, by
CPT Mark W. Reardon, Feb. 1986, at 16. . ..

Automated Legal Support in Litigation Division, by CPT
Chester Paul Beach, JIr., July 1986, at 31.

Automatic Data Processmg Equipment Acqulsmon, ‘by
CPT Mark W. Reardon, Aug. 1984, at 19. :

Automation Developments, by USALSA, Apr. 1985, at 58.

Automation Is Not Automatic, by CW2 Roger A. Schill,

. Feb. 1985, at-28. :

Automation of The Judge Advocate General’s School by

" MAJ Joe A. Alexander, Mar. 1986, at 24. '

Claims Automation, by LTC Stephen P. Gibb, June 1987,
at 47.

Claims Information Management, by Audrey E. Slusher,
. May 1986, at 17. - .

Computer Assisted Tax Preparatlon, by CPT Ellen A. Sm-

. clair, Aug. 1986,.at 34.,

Data Base Management Systems A aner on Computer-
‘ized Information Management and How It Can Be Used
in the JAGC’s Practice, by CPT Mlchael L. Stevens,
June 1984, at 43. -

Data Processing Systems—Do More Wrth Less ‘by LTC
George D. Reynolds, Apr. 1986, at 30. :

Information Systems Planning: A Design for the Future, by
. USALSA, Apr. 1983, at 14.

JAG—2 YOU, and ARTOO DEETOO (R2D2) by CPT
Nicholas P. Retson, Feb. 1979, at 15.

52 DECEMBER 1988 THE ARMY LAWYER ¢ DA PAM 27-50-192




JAGC Automation Overview, by LTC Daniel L. Rothlis-

berger, Jan. 1986, at 51.

LAAWS Status Report, by LTC Daniel L. Rothllsberger,
Apr.-1987, at 15.

Law Office Automation and the Judge Advocate General’
Corps, by CPT Michael L. Stevens, Dec. 1983, at 10.

Legislative Update on DOD Patent and Data nghts, by

" John H. Raubitschek, Jan. 1987, at 32.

Military Justice Automation, by MAJ John R. Perrm, Feb.

1986, at 24.

New Generation: Automation of Courts-Martial Informa-
tion, A, by MAJ John Perrin & MAJ Gil Brunson, July
1986, at 69.

Speech Recogmtlon Technology, by Sue White, Mar 1987
at 20.

Standard Army Automated Support Systems/Judge Advo-
cate General’s Corps, by MAJ F John Wagner, Dec.
1978, at 13.

USAREUR Automation, by CW2 Linda L Powell, Oct.
1986, at 41.

Word Processing and a Systems Approach to Law Office
Typing, by CPT Michael L. Stevens, Apr. 1984, at 20.

AUTOMOBILES, see also VEHICLES

In Search of the Automobile, by MAJ Ernest F. Peluso,
Jan. 1986, at 23. .

Rental Car Insurance, by James D Wllson, Sept. 1987, at
68.

Some Tips on Automobile Damage Estimates, by CPT Har-
old E. Brown, Jr., Feb. 1988, at 62.

Vehicle Damage on Post: A Primer on the Incident to Ser-
vice Loss and Unusual Occurrence Rules, by Robert A,
. Frezza, Mar 1987, at 54.

BAIL, see also BOND

Fort Hood Personal Recog'mzance Bond Program, The, by
- CPT Patricia R. Stout & CPT Steven A. Russo, Apr.
1986, at 28.

BANKRUPTCY

Bankruptcy: Effective Relief for the Soldier in Financial
Distress, by MAJ David W. Wagner, June 1985, at 21.

BEQUESTS

Gifts and Bequests to Forelgn Natxonals—Researeh Guid-
. ance for the Estate Planner, by MAJ Seward H. French,
July 1982, at 21.

BID PROTESTS

Army NAF Protest Procedure Time for a Change, The, by
- MAJ Earle D. Munns, Jr., Sept. 1988, at 30.

In Defense of Army NAF B1d Protest Procedures, by Mar-
garet K. Patterson, Sept, 1988, at 34. '

Processing GAO Bid Protests, by CPT Timothy J. Rollins,
May 1988, at 7.

BIDS

Competition in Contracting Act of 1984, The, vby MAJ
. Roger W. Cornelius & CPT Robert L. Ackley, Jan. 1985,
at 31.

BILL OF RIGHTS

Bill of Rights and Service Members, The, by COL Francis
A. Gilligan, Dec. 1987, at 3.

BLOOD
A Trial Attorney’s Primer on Blood Spatter Analys1s, by
MAJ SamuelJ Rob Aug 1988, at 36.

BOARDS OF CONTRACI' APPEALS

Nonmonetary Contract Interpretation at the Boards of
Contract Appeals, by MAJ Jonathan H. Kosarin, Sept.
1985, at 11.

BOND see also BAIL

Fort Hood Personal Recognizance Bond Program, The, by
CPT Patricia R. Stout & CPT Steven A. Russo, Apr.
1986, at 28.

BRIBERY

Bribery and Graft, by LTC Charles H. Giuntini, Aug.
1986, at 65.

-C-
CERTIFICATE OF INNOCENCE:

Urljust Conviction: Thefe is 2 Way Out, by CPT Bryant G.
Snee, Feb. 1988, at 45.

CHALLENGES, see also COURT MEMBERS -

Best Qualified or Not? Challenging the Selection of Court-
Martial Members, by CPT Robert P. Morgan, May 1987,
at 34,

Challenging a Member for Implied Blas, by MAJ William
L. Wallis, Oct. 1986, at 68.

Discovering and Removing the Biased Court Member, by
CPT Bernard P. Ingold, Jan. 1986, at 32.

Questioning and Challenging the “Brutally” Honest Court
- Member: Voir Dire in Light of Smart and Heriot, by
MAYJ Thomas W. McShane, Jan. 1986, at 17.

Voir Dire and Challenges: Law and Practice, by CPT Ke-
vin T: Lonergan, Oct. 1987 at 38.

CHILD ABUSE

Child Abuse and Hearsay: Domg Away With the Unavaila-
bility Rule, by Jack W. Rickert, Nov. 1987, at 41. .

Child Sexual Abuse Case: Part I, The, by LTC Douglas G.

.. Andrews, Nov. 1987 at 45. ,

Child Sexual Abuse Case: Part II, The, by LTC Douglas G.
Andrews, Dec. 1987, at 33.

Crime in the Home, by LTC Alfred F. Arqu.llla, Apr. 1988,
at 3.

Death—An Excessive Penalty for Rape of a Chlld? by
LTC Robert T. Jackson, Jr., Sept. 1986, at 37.

Eye of the Maelstrom: Pretrial Preparation of Chjld,Abuse
_ Cases, Part I, by MAJ James B. Thwing, May 1985, at
25.

Eye of the Maelstrom: Pretnal Preparatlon of Child Abuse
Cases, Part II, by MAJY James B. Thwing, June 1985, at
46.
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Preparing to Defend a Soldier Accused of Child-Sexual
. Abuse Offenses, by CPT Patrick J Bailey, Feb. 1986, at
44,

Protecting the Child Witness: Avondmg Physical Confron-
tation With the Accused, by CPT David F. Abernathy,
Nov. 1985, at 23.

State Jurisdiction in Child Abuse Cases, by CPT Rlchard S.
Estey, Feb. 1979, at 11.- ‘

United States v. Hines: An Exammatlon of Walver Under
the Confrontation Clause, by CPT Roger D. Washing-

~ ton, Mar. 1987, at 22.

Use of a Clinical Psychologist During Sentencing in Child

" Abuse Cases, by MAJ Louis C. Cashiola, Apr. 1988, at
43.

Working With Child Abuse Victims, by CPT Vito A Cle-
menti, May 1988, at 36.

CHILD SUPPORT

Changes in Army Policy on Flnancml Nonsupport and Pa-
rental Kidnapping, by LTC Alfred F. Arqurlla, June
1987, at 18.

Counselmg the Putative Father: A Legal Assistance Over-
“'view to Disputed Paternity, by CPT George R. Brown,
CPT Mark M. Loomis, Oct. 1982, at 1.

CHILDREN X

Children Can Be Witnesses, Too: A Discussion of the Prep-
aration and Utilization of Child-Witnesses in Courts-
" Martial, by CPT Jeff C. Woods, Mar. 1983, at 2. -

Protecting the Child Witness: Avo:dmg Physical Confron-
tation With the Accused, by CPT Dav1d F. Abemathy,
~Nov. 1985, at 23,

cm |

_CITA Program—lts Implication for Army Lawyers, The,
‘by LTC Ronald P. Cundick, Sept 1979, at 1.

CLAIMS -

Are Mlhtary Physrclans Assrgned Overseas Immune From
‘Malpractice Suits?, by Frank'N. Bich, Mar, 1988, at 45.

Army Claims System Gets a Facelift, The, by COL Jack F.
Lane, Jr., Sept. 1987, at 66.. ..

_Armmy Regulatlon 27-20 (Claims) Has a Metamorphosrs, by

James A. Mounts, Jr., May 1987, at 62.

Army’s Implementatlon of the Health Care Improvement
Act of 1986, The, by MAJ Ph111p H Lynch, Oct 1988, at
- 56.

Artlcle 139 and the Victim and Witness Protection Act of
'1982, by Robert A. Frezza, Jan. 1988, at 40.

Atkmson and the Application of the Feres Doctrine in
-Wrongful Birth, Wrongful Life, and Wrongful Pregnancy
Cases, by Joseph H. Rouse, May 1987, at 58.

| Case Study: Evaluating Damages in-‘a Medical’ Malpractnce -

Claim, by Marilyn C. Byczek, Dec. 1988, at 40.
Centralized Recovery Operations in USAREUR by An-
drew J. Peluso, May 1988, at '56.
Claims Automatlon, by LTC Stephen P Glbb June 1987,
at47. -
Claims Commissions in USAREUR: The Price of Friend-
- ship, by LTC Bryan H. Schempf July 1985, at 17.-
Claims Information Management, by Audrey E. Slusher,
May 1986, at 17.

Claims Input to Commanders, by Robert Al Frezza Aug
1987, at 66.

Claims Judge Advocate Commumcatron ‘With - Medlcal

.. Treatment Factlrtles, by Roger E. Hondmtchl July 1987

‘at 63,

Claims Judge Advocates’ in Germany Do Not Have to
- Worry About Processmg Affirmative Clalms, by CPT
Michael J. Romano, May 1988, at 62."

Claims Training Philosophy, by COL Jack F Lane, Jr. i
Dec. 1987, at 44. v

Declaratory Judgment Jurisdiction of the’ Umted States
Claims Court and the Boards of Contract Appeals, by
. MAJ Dennis L. Phillips, Nov. 1986, at 21,

Duphcate Submissions of Value Engineering- Change Pro-
posals, by MAJ Craig S. Clarke, Apr. 1987, at 27. . ',

Duty to Warn Trespassers on Army Lands, by Joseph
Rouse, Sept. 1986, at 50.

Exercise in. Alchemy: Funding the Army Clalms Program,
by LTC Paul M. Seibold, Apr. 1987, at 41.. -

Grenada—A Claims Perspectlve, by MAJ Jeﬁ'rey Ll Harns,
Jan.-1986,at 7.

Handling Overflight and Artlllery ang Clalms, by Joseph
Rouse, Dec. 1986, at 60.

Handling Social Security Dlsablllty Cases, by CPT R:chard

- B. David, Jr., Nov. 1985, at 16.

Hindsight-Litigation That Might Be Avorded by MAJ Ed-
- ward J. Kinberg, Nov. 1988, at 35.

Legislative Protection Against Legal Malpractice Actions,
‘by LTC Richard H. Gasperini & CPT Chester Paul
Beach, Jr., Feb. 1987, at 25. '

Management Strategies for the New Claims ‘Judge .Advo-

" cate, by CPT Sharon K. MacKenzxe, Nov. 1988, at'47.

Maneuver Damage Claims May Never Be The ‘Same, by
MAJ Horst G. Greczmiel, May 1988, at 60.

Medical Malpractice Claims Update, by CPT Marta Fer-
nandez-Greczmiel, May 1988, at 62. .

Notice of Loss or Darnage, by Phyllrs Schultz, Feb 1988 at
64.

Planmng for Forexgn Clanns Operatlons Durmg Overseas
Deployment of Military Forces, by LTC Ronald Warner,
July 1987, at 61.

Preserving an Affirmative Claim by Use of a Lien, by MAJ

Dennis Brower & MAJ Bradley Bodager, Mar 1988 at

47. '

Products Llablllty—A Source of Recovery, by MAT Phlulp
L. Kennerly, July 1987, at 13.

Proper Claimants Under the Personnel Clalms Act, by

. 'Robert A. Frezza, July 1988, at 69. -

Rental Car Insurance, by James D. Wllson Sept 1987 at
68.

Size is Vital, by Phyllis Schultz, Mar. 1987 at 56.

Some Tips on Automobile Damage Estimates, by CPT Har-
old E. Brown, Jr., Feb, 1988, at 62. .

Structured Settlements: A Useful Tool for the 'Clalms Judge

Advocate, by MAJ Phillip L. Kennerly, Apr 1986, at 12.

* ‘Subcontractors and the Equal Access to Justlce ‘Act, by

~ CPT Martin Healy, Apr. 1987, at 28 - ,
Tort Claims Arising from Federally Supported Natlonal
Guard Training, by Joseph H. Rouse, Jan. 1987, at 45.
Tort Claims Division—Breaking the Code, by LTC Charles
R. Fulbruge III, Jan. 1988, at 43. "

Using the Death on the High Seas Act to Evaluate Dam-
‘ages for Overseas Wrongful Death’ Clalms, by LTC
Jonathan P. Tomes, Nov. 1987, at 60.
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Vehicle Damage on Post: A Primer on the Incident to Ser-
vice Loss and Unusual Occurrence Rules, by Robert A.
Frezza, Mar. 1987, at 54.

Veterans Administration Benefits and Tort Claims Against
the Military, by CPT E. Douglas Bradshaw, Jr.; Sept.
1986, at 6.

‘What Every USAREUR Victim/Witness Liaison Counsel

Should Know About Foreign Clalms, by CPT Robert H.
Pope, May 1988, at 59.

Whose Claim Is It?, by Joseph H. Rouse, Aug. 1987, at 65.

Workman’s Compensation and the Overseas® Civilian Em-
ployee—A New Development by LTC Ronald A.
Wamer, ‘Nov. 1986, at 71.

Your Rights as a Reservist if Disabled While Performing
Military Duties, by COL Charles E Black Nov. 1982 at
10.

CLASSIFIEo INFORMATION

“Secret Trials”: A Defense Perspective, by CPT Debra D.
Stafford, Apr. 1988, at 24.

Graymail and Grayhalrs The Classified and Oﬂlcml Infor-

mation Privileges Under the Military Rules of Evidence,
by MAJ Stephen A.J. Eisenberg, Mar. 1981, at 9.
National Defense Area, by CPT Steven H. Walker, Oct.
1981, at 8.
Practical Aspects of Trying Cases Involving Classnﬁed In-
formation, by MAJ Joseph A. Woodruff, June 1986, at
50.

CLEMENCY

Army’s Clemency and Parole Program in the Correctlonal
Environment: A Procedural Guide and Analys1s, The, by
- MAJ Dennis L. Phillips, July 1986, at 18.

Discharge Clemency Afier Appellate Rewew, by MAYJ Jack
.F. Lane, Jr., Dec. 1978, at 5. - -
Relief from Court-Martml Sentences at the United States
Disciplinary Barracks: The Disposition: Board, by CPT

John V. McCoy, July 1986 at 64.

CLERKS, LEGAL C o o ,
ANCOES Selection and Board Reﬂectlons, by MSG Robert

L. Williams, Aug. 1979, at 31. v
COLLECTIVE BARGAINING

Union Representation of Federal Employees at “Formal
‘Discussions” and “Investigative Exammatlons”, by CPT
John T Burton, June 1980, at 14.

COMBINED ARMS AND SERVICES SI'AFF
SCHOOL (CAS3)

CAS3 More Than J ust Another Acronym, by LTC
- Jonathan P. Tomes, Jan. 1985, at- 43 ‘

COMMAND AND GENERAL STAFF COLLEGE

Primer ‘on Nonresident Command and General Staff Col-
lege Instruction, A by LTC Jonathan P. Tomes, Jan
1986, at 20. . .

COMMAND INFLUENCE

Appearance of Evil, An, by MAJ James B. Thwmg, Dec
1985, at 13.

Command Influence Update: The Impact of Cruz and Le-
vite, by CPT Samuel J. Rob, May 1988, at 15.

From Treakle to Thomas The Evolution of the Law of Un-
lawful Command Influence, by CPT Samuel J. Rob
Nov. 1987, at 36.

Lawfulness of Military Orders, The, by CPT Frederick L.
Borch III, Dec. 1986, at 47.

What Commanders Need to Know About Unlawful Com-
mand Control, by MAJ Larry A. Gaydos & MAJ
Michael Warren, Oct. 1986, at 9.

COMMANDERS

“Good Faith” Exception to the Commander’s Search Au-
thorization: An Unwarranted Exception to a. Warrantless
Search, The, by CPT Frank W. Fountain, Aug 1988 at
29,

Commander and the Arbitrator: Review of Arbltratron
Awards by the Federal Labor Relations Authority, The,
by CPT Terry E. Thomason, Sept. 1982, at 1.

Commander’s Actions Upon Receipt of Communications

" from Debt Collectors, by MAJ F. John Wagner, Jr.,
Nov. 1978, at 26.

Installation Commander Versus an Aggressxve News Media

in an On-Post Terrorist Incident: Avoiding the Constitu-
.- tional Collision, The, by CPT Porcher L. Taylor III,
Aug. 1986, at 19.
SJA as the Commander’s Lawyer: A Realistic Proposal,
The, by CPT Lawrence A. Gaydos, Aug. 1983, at 14.
SJA in the Emergency Operations Center: Advising the
Commander During a Counterterrorism Operation, The,
by MAJ Kevin A. Hart, July 1988, at 15.

Search and Seizure—Situations Where the Fourth Amend-
ment Does Not ,Apply A Guide for Commanders and

" Law Enforcement Personnel, by MAJ Gary J. Holland,
“June 1988, at 57.

Tort Liability of Military Officers: An Initial Examination
of Chappell, by MAJ Don Zillman, Aug. 1983, at 29.

United States v. Ezell: Is the Commander A Magrstrate?
‘Maybe, by CPT John S. Cooke, Aug. 1979, at 9. ‘

‘What Commanders Need to Know About Unlawful Com-
mand Control, by MAJ Larry A. Gaydos & MAJ
Michael Warren, Oct. 1986, at 9 v , S

COMMERCIAL ACI'IVITIES PROGRAM

Freedom of Information Act and the Commercial Activities
Program, The, by MAJ Steven M. Post, May 1986, at 9.

New OMB Circular No. A-76 (Revised): “Performance of
Commercial Activities” is Publlshed by TJAGSA Facul-
ty, Oct. 1983, at 37.

Performance Speclﬁcatlons in Commercial Activity Con-
tracts, by MAJ Craig S. Clarke, Sept. 1984, at 14.

COMMUNITY RELATroNs

Legal Guide to Prowdmg Army Assrstance to Local Com-
- munities, A, by MAJ Michael D. Hockley, Aug. 1986 at
29,
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COMPENSATION

Dual Compensatlon and the Moonl:ghtmg Mnhtary Doctor.
by CPT Scott C. Black Sept 1985 at 3.

COMPETENCY

Defense Counsel’s Gulde to Competency to Stand Tnal by
CPT Margaret A McDev:tt Mar 1988 at 33. "

COMPULSORY PROCESS * . i

Witness Production Rev1s1ted by MAJ Rlchard H. Gasper-
ini, Aug. 1981, at 1.

Witness Production and the Right to Compulsory Process,
by CPT R1chard H Gasperml, Sept 1980, at 22 T

CONCESSIONS

Defense Concessmns as a Trial Tactlc, by CPT Joseph A.
‘ Russelburg, Sept 1983 at 22

CONFESSIONS see also ADMISSIONS

A.rtlcle 31, UCMJ and Compclled Handwntmg and ‘Voice
Exemplars, by MAJ John R. Howell, Nov. 1982, at 1.
Confessions and Corroboration: Don’t ‘Let the “Corpus

" Delicti” Climb Out of the Coffin, by CPT Robert D ng-

- ginbotham, Nov. 1979, at 6. :

Interlocking Confessions in Courts-Martlal by CPT James
H. Weise, Aug. 1982, at 11.

Invoking the Right to Counsel: The Edwards Rule and the
Mihtary Courts, by MAJ Patrick anegan, Aug. 1985,
at 1.

‘Mllltary Rule of Ev:dence 304(g)—The Corroboratlon
‘Rule, by LTC R. Wade Curtis, July- 1987 at 35.- _
Rtght to Silence, the Right to Counsel, and the' Unrelated

¢ ‘Offense The, by CPT Annamary. Sulhvan, Mar. 1987, at
<30, .
W:ll the Suspect Please Speak Into the Mlcrophone? by

CPT Robin L. Troxell & CPT Todd M. Bailey, May

1987 at 46, .

CONSPIRACY |

Vicarious Liability for Conspxracy Neglected Orphan in a
Pandora’s Box, by MAJ Uldnc L. Flore, Jr Sept 1984
”’ at 28 ‘
' R Lol

CONSTITUTION, U. S.

Bill of Rights and Service Members, The, by, COL Francis
A. Gilligan, Dec. 1987, at 3.

‘Constitution and the Crxmmally Accused Soldier: Is the
- Door'Open or Closmg? The, by CPT Scott A Hancock
Nov. 1987, at 28. ...

First Amendment nghts in the Mlhtary, by CPT Bruce A
Brown, Sept. 1979, at 19.

Mlhtary Officer and the Constltutlon, The, by Senator
Strom Thurmond Sept 1988 at 4 .

CONSTRUCTION, see also CONTRACI'S ,

Category II Differing Site Condltlons in Constructlon Con-
tracts, by CPT William R. Medsger, June 1988, at 10.’
Major Chaniges in Minor Construction; by MAJ James 0.

Murrell, Mar. 1983, at 25.

—Mrhtary Family Housing: Our Home Sweet Home, by MAJ

* Julius ‘Rothlein, Aug. 1984, at 7

CONSUMER PROTECI’ION see also LEGAL
ASSISTANCE =~ g

Commander’s Actions ‘Upon Receipt of Communicatrons
“from Debt Collectors, by MAJ F John Wagner, Jr -
Nov. 1978, at 26.

CONTEMPT L

Courts-Mamal Contempt—An Overvtew, by LTC David
L. Hennessey, June 1988, at 38 ' _ _

CONTRACTING OFFICERS ,

Contracting Officer Actions m Cases of Fraud by MAJ
Paul SmJth June 1982, at 7.

CONTRACIS

A Look at the Army Contract Adjustment Board by LTC
Daniel A. Kile, Jan. 1979, at 15.

Acquisition Law Spectalty Program—Where Are We Go-

" 'ing?, The, by COL Frederick E. Moss & LTC Walter B.
Huffman, Nov. 1985, at 4.

An Even Funnier Thing Happened at the’ Forurn, by LTC
Robert M. Nuit, Dec. 1978, at 8.

Analysis of the Military Construction Codification Act An,
by MAJ Earle D. Munns, Nov. 1987, at 19,

Application of the Debt Collection Act of 1982—Re-
_straining: the Beast, by MAJ Murray .B. Baxter,, June
1986, at 64. .

Army NAF Protest Procedure Tlme for a Change, The, by
~MAJ Earle D. Munns, Jr.; Sept. 1988, at 30.. . -:.

Attackmg Fraud, Waste, and Abuse st the Installation Lev-
el: A Model, by MAJ Steven M. Post & MAJ Thomas Q.
‘Mason, Oct. 1986, at 18.

CITA Program—Its Implication: for. Armerawyers, The,
by LTC Ronald P. Cundick, Sept. 1979, at 1.

Category II Differing Site Conditions in Construction Con-
tracts, by CPT William R. Medsger, June 1988, at 10.
Competition in Contracting Act of 1984, The, by MAJ
Roger W. Cornelius & CPT Robert L. Ackley, Jan. 1985,

at 31.

Contracting Officer Actions in Cases of Fraud by MAJ
Paul Smith, June 1982, at 7.

Contracts Subject to Approval by ngher Authonty, by
MALJ James F. Nagle, Nov. 1986, at.27, .. ..

DIVAD Procurement: A Weapon System Case Study, The,
by MAJ:Michael H. Ditton, Aug. 1988, at 3.

DOD Directive 7200.1 and the Army’s 'Proposed Dollar
Target System: Are Allowances Allowable? by MAJ

- 'Walter B. Huffman, Apr. 1980, at 19.:

Debriefing of Offerors Not Selected for Award by ‘MAJ
Roger W. Cornelius, Aug. 1983, at 23,

Declaratory Judgment Jurisdiction’ of the United States
. Claims Court and the Boards .of Contract Appeals, by
"MAJ Dennis L. Phillips, Nov 1986, at 21 .

Defaulted Contractor’s Rights In a Reprocurement Actlon,
by CPT Craig S. Clarke, Sept. 1981, at 13.

Duplicate Submissions of Value.Engineering Change Pro-
posals, by MAJ Craig S. Clarke, Apr. 1987, at 27.

Exercise of Option-Years, by LTC Michael J. Wentmk
Feb. 1987, at 47. s
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Fall and Rise of Global Settlements: How Will They Fare
in an Age of Voluntary Disclosure?, The, by CPT Frank
J. Hughes, Jan. 1988, at 4.

Federal Retailers Excise Tax on Diesel Fuel, by OTJAG
Contract Law Div., Oct. 1979, at 6. L .

Freedom of Information Act and the Commercial Activities
Program, The, by MAJ Steven M. Post, May 1986, at 9.

Fulford Doctrine and Progress Payments, The, by MAJ
David L. Fowler,l}‘eb 1987, at 48. .

Gilbert A. Cuneo Lecture—The Adversanal Relatronshrp
in Government Contracting: Causes and Consequences,
* The, by John E. Cavanagh, May 1984, at 1.. :

Government Contract Bid Protests: The Junsdlctlon of the
Federal District Courts, by CPT Craig P. Niederpruem,
June 1983, at 30.

Greg Pelland Reconsidered-—Small Business Certifications
- in the Shadow of a Joint Venturer’s Bad Falth by MAJ
Daniel R. Allemeier, July 1987, at 49.

Hindsight—Litigation. That Might Be Avorded by MAJ
Edward J. Kinberg, June 1988, at 46.

Hindsight—Litigation That Might Be Avonded ‘by MAJ
Michael R. Neds, Aug. 1988, at 42.

Hindsight—Litigation That Might Be Av01ded by MAJ
Edward J. Kinberg, Apr. 1988, at 53.

Hindsight—Litigation That Might Be Avorded by MAYJ
Edward J. Kinberg, July 1987, at 50.

Hindsight—Litigation That Might Be Avorded by MAJ
Edward J. Kinberg, Nov. 1988, at 35.

Implementing a Procurement Fraud Program: Keeping the
Contractors Honest, by CPT Vincent Buonocore, June
1987, at 14. r

In Defensé of Army NAF Bid Protest Procedures, by Mar-
garet K. Patterson, Sept. 1988, at 34.

Major Changes in Minor Construction, by MAJ James O.
Murrell, Mar. 1983, at 25.

New NAF Contracting Regulation, The, by Margaret K.
.Patterson, Mar. 1988, at 12. ’

New OMB Circular No. A-76 (Revised): “Performance of
Commercial Activities” is Published, by TTAGSA Facul-
ty, Oct. 1983, at 37. ‘

Nonmonetary Contract lnterpretatlon at the Boards of
Contract Appeals, by MAJ Jonathan H.. Kosarm, Sept
1985, at 11.

Pathman—Jurisdictional Oddity, by Ronald A. Kxenlen,
Nov. 1986, at 63.

Performance Speclﬁcatlons in Commercral Actlvrty Con-
tracts, by MAJ Craig S. Clarke, Sept. 1984, at 14.

Pleading and Proof of Foreign Law Before the Armed
Services Board of Contract Appeals by lLT Rlchard J.
Russin, May 1983, at 28.’

Processing GAO Bid Protests, by CPT Tlmothy J Rollins,
May 1988, at 7.

Prompt Payment Act: Increased Interest Lrablllty for the
~ Government, The, by CPT Michael H. Ditton & CPT
~ John T. Jones, Jr., Nov. 1982, at 24,

Recent Developments in Contract Law—1986 'in Revrew,
‘by MAJ M. Devon Kennerly, MAJ Raymond C. Mc-

~ Cann, MAJ W. Errc Pedersen, & MAJ Steven M. Post,
" Feb. 1987, at 3.’

Recent Developments in Contract Law—l987 m Revrew,
‘by TIAGSA Contract Law Div., Feb. 1988, at 3.

Recent Developments in Government Patent and Data Pol-

. icy, by John H. Raubitschek, Mar. 1986, at 57.

Recognizing Personal Services Contracts by CPT Karen S.
Byers, Jan. 1983, at 8.

Remedies for Secondary Picketing at Defense Installatlons,'
by W.F. Finnegan, June 1983, at 1.

Reviewing Solicitations—A Road Map 'I'hrough the Feder-
- al Acquisition Regulation, by MAJ James F Nagle, Dec
1986, at 19.

Small Business Set-Aside Contract Voided Because Con-
tractor Wrongfully Certified Himself as Small, by MAJ
- Daniel R. Allemeier, Feb. 1987, at 49."

Spinning Straw from Gold—The A.S.B. C A Expands Ju-
nsdlctlon by MAJ Stephen A.J. Ersenberg, Nov. 1978, at
18.

Subcontractors and the Equal Access to Justlce Act by
! CPT Martin Healy, Apr. 1987, at 28. 4

Takrng the Offensive With the- Procurement Fraud Dm-
sion, by COL Donald A. Deline, June 1987, at 11. ,

Taxation of Government.Contractors, by COL Ronald P.

- Cundick & Matt Reres, Jr., Apr. 1984, at 1.

Torncello & Soledad Enterprises, Inc. v. United States: A

. -Return to the Common Law, by CPT Jeffrey Lovxtky,
Jan. 1983, at 14.

Trade Agreements Act—Installatlon Procurement and In-
., ternational Government -Acquisition Law, The, by MAJ
. Julius Rothlein & Steven L. Schooner, Sept. 1983, at 1.

Unabsorbed Overhead in Government Contracts, by CPT
William 8. Key, Sept. 1979, at 29.

Within Scope Changes and CICA, by Domlmc A. Femmo,
Jr., Oct. 1986, at 34.

Worldw1de Litigation, by CPT Rose J. Anderson & CPT
Chris Puffer, Oct. 1986 at 74,

COPYRIGHTS see also PATENTS

Avoiding the Use of Copyrighted Musrc in Audxovxsual
) Works, by LTC. William V. Adams, Aug. 1988, at 43.

CORPS OF ENGINEERS

Trends.in Water Resources Preservation Law of DOD
Concern, by MAJ Stanley A. Millan, Nov. 1979, at 1.

CORPUS DELICTI RULE -

Confessions and Corroboration: Don’t Let the “Corpus
- Delicti” Climb Out of the Coffin, by CPT Robert D. H1g-
gmbotham, Nov. 1979, at 6.

CORRECI'IONS

U.S. Army Retraining Brigade: A New Look, The, by CPT
John L. Ross & MAJ Charles A Zlmmerman, June
1979 at 24 ’

CORRESPONDENCE ‘

Mllltary Correspondence The Young Lawyer vs. the Beast-
- ie, by CPT .Frank G, Brunson, Jr., Dec. 1978, at 10. ..
Word Processing and Appellate Pleadlng, by CPT Robert
D. Higginbotham, Mary Denms, & Ronda F. Reid, Mar
1980, at 8. ; .

COUNSEL

Attack on Big Mac?, McOmber' A Counsel Rrght by CPT
David C. Hoffman, Aug. 1988, at 16..

Case of the Famous Client: Effects of the Media on ‘Ethics,
- Influence, and Fatr Tnals, The, by MAJ Jack B. Patnck'
May 1988, at 24. “

DECEMBER 1688 THE ARMY LAWYER ‘» DA PAM 27-50-192 57




Current Effective Assxstance of Counsel Standards, by CPT
John A. Schaefer, June 1986, at 7.

Denial of Delay ‘A Limitation.on the. Rnght to C1v111an
Counsel in the Military, by CPT Gregory A. McClelland,
Jan. 1984, at 13.

Effective Assistance of Counsel ‘by . CPT John A .Schaefer,
QOct. 1983, at 25.

Effective Assistance of Counsel Durmg Sentencrng, by MAJ
- Eric T. Franzen & Perry Oei, Oct. 1986, at 52.

Effective Assistance of Counsel: Conflicts of Interests and
, Pretrial Duty to Investlgate, by CPT Robert Burrell,
June 1986, at 39.

Ineffective Assrstance Durmg the Post-Tnal Stage, by CPT
‘Stephanie C. Spahn, Nov. 1986, at 36. .

Ineffective Assistance of Counsel During Trial, by CPT

. Scott A. Hancock, Apr..1986, at 41.

Ineffective Assistance of Counsel During Trial, by CPT
Floyd T. Curry, Aug. 1986, at 52.

Invokmg the Right to Counsel: the Edwards Rule and the
Military Courts, by MAJ Patrick anegan, Aug. 1985
at 1.

Maklng Military Counsel “Available”: Putting thé Burden
‘Where It Belongs, by CPT Alan D Chute, June 1988, at
-25,

Military Trial Lawyers: Some Observatlons, by LTC Thom-
as C. Lane, Dec. 1986, at 45.

Recent Developments in the Wake of United States v. Book-
er, by CPT John S. Cooke, Nov. 1978, at 4.’

Right to Counsel: What Does It Mean to the Military Sus-
pect?, The, by CPT Donna L. Wilkins, Nov. 1986, at 41.

Right to Silence, the Right to Counsel, and the Unrelatéed
. Offense, The, by CPT Annamary Sulhvan, Mar. 1987, at
30.

Tempia, Tumer, McOmber and the Mlhtary Rules of Evi-
- dence: A Right to Counsel Trio with the New Look, by
CPT David A. Schlueter, Apr. 1980, at 1.

Witness Production and the Right to Compulsory Process,
by CPT Richard H. Gasperini, Sept. 1980, at 22.

COURT MEMBERS, see also COURTS-MARTIAL

Best Qualified or Not? Challenging the Selection of Court-
Martial Members, by CPT Robert P. Morgan, May 1987,
at 34.

Challenging a Member for Implied Bias, by MAJ Wllham
L. Wallis, Oct. 1986, at 68.

Deliberative Privilege Under M.R.E. 509, The, by MAJ
“Larry R. Dean, Nov. 1981, at 1.. ,

Determining Unit “Membership” for Appointment of En-
listed Personnel to Courts-Martial, by CPT Richard P.
Laverdure & CPT Charles S. Arberg, Aug. 1984, at 15.

Discovering and Removing the Biased Court Member, by

--CPT Bernard P. Ingold, Jan. 1986, at 32. ‘ ;

Issues Arising From Staff Judge Advocate Involvement in
- the Court Member Selection Process, by CPT Cralg Tell-
er, Feb, 1988, at 47. L /

One Potato, Two Potato . . .: A Method to Select Court
Members, by MAY Craig S. Schwender May 1984, at 12.

Properly Convened Court—The Third Leg of the Jurisdic-
tional Tripod, A, by MAJ Jonathan P. Tomes, June
1981, at 3.

Questioning and Challengmg the “Brutally" Honest Court
_Member: Voir Dire in Light of Smart and Heriot, by
"'MAJ Thomas W. McShane, Jan. 1986, at 17.

Voir Dire and Challenges: Law and Practice, by CPT Ke-
~ vin T. Lonergan, Oct. 1987, at 38. ,

COURT OF MILITARY APPEALS

Court of Military Appeals and the Military Justice Act of
'1983: An Incremental ‘Step Towards Article IIT: Status?
The, by CPT James P. Pottoroff, May 1985, at‘1.- ’

Court of Military Appeals ata Glance, The, by MAJ Glen
D. Lause, May 1981, at 15.

Supreme Court Review of Decisions by the Court of Mili-
tary Appeals: The Legislative Background, by Andrew'S.
Effron, Jan. 1985, at 59

COURT OF MILITARY REVIEW

May It Please the Court: The Commissioners of the Army
~ Court of Military Revrew, by CPT J. Frank Burnette,
Jan. 1987, at 31,

Precedential Value of Decisions of the Courts of Military
Review and the Need for En Banc Reconslderatlons,
+ 'The, by CPT Jeff C Woods, Mar. 1983, at 16

COURT REPORTING

Educational Opportunities for Legal Clerks and Court J,Re-d.
porters, by CW3 Joseph Nawahine, Sept. 1980, at 5.

Speech Recognition Technology, by Sue Whlte, Mar. 1987~
at 20.

COURTS

Federal Courts Improvement Act of 1982: Two Courts Are
Borne, The, by MAJ Nicholas P Retson, Oct. 1982 at
20.

COURTS-MARTIAL

1984 Manual for Courts-Martlal Slgmﬁcant Changes and
Potentral Issues, The, by TJAGSA 'Faculty, July 1984 at
1.

Appearance of Ev11 An, by MAJ James B. Thwmg, Dec

1985, at 13, '

Area Court- Martlal Junsdrctlon in Korea, by LTC Alfred
F. Arquilla, Mar. 1985, at 29.

Assimilative Crimes Act Revisited: What’s Hot, What'’s
Not, The, by CPT John B. Garver III, Dec. 1987, at 12.

Basic Details of Trial Preparatlon, by LTC Michael B.

. Keamns, June 1988 at 41. ‘

Best Qualified or Not? Challenging the Selection of Court-
Martial Members, by CPT Robert P. Morgan, May 1987,
at 34, .

Challenging a Member for Implied Bias, by MAJ Wllham
L. Wallis, Oct. 1986, at 68.

Chlldren Can Be Witnesses, Too: A Discussion of the Prep-

* aration and Utilization of Child-Witnesses in Courts-
Martial, by CPT Jeff C. Woods, Mar. 1983, at 2.

Courts-Martial Contempt—An Overview, by LTC Davrd
L. Hennessey, June 1988, at 38.

Crowley The Green Inquiry Lost in Appellate erbo by
CPT Glen D. Lause, May 1979, at 10. ‘

Defense Strategies and Perspectlves Concerning the Assum-
lative Crimes Act, by CPT Kevin' Thomas Lonergan,
" Aug. 1986, at 57.

Deliberative Privilege Under M.R. E, 509, The, by MAJ
Larry R. Dean, Nov. 1981, at 1.
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Determining Unit “Membership” for Appointment of En-
_listed Personnel to Courts-Martial, by CPT Richard P.
Laverdure & CPT Charles S. Arberg, Aug. 1984, at 15.

Discovering and Removmg the Biased Court Member, by
CPT Bernard P. Ingold, Jan. 1986, at 32.

Discovery—Foundation for Due Process, by MAJ Larry R.
Dean, May ‘1983, at 13.

Distant Replay: Retrial of Charges After Appellate Dismis-
sal, by CPT James M. Hohensee, Dec. 1987, at 22.

Interlocking Confessions in Courts-Martlal by CPT James
H. Weise, Aug. 1982, at 11. -

Is the Military Nonunanimous Finding of Gurlty Still an Is-

 sue, by CPT Richard J. Anderson & Keith E.
Hunsucker, Oct. 1986, at 57.

Junsdlctlonal Issues at Trial and Beyond by CPT Gary F.
'l‘horne, Sept. 1980, at 15.

Mistake of Fact: A Defense to Rape, by CPT Donna L.
Wilkins, Dec. 1987, at 24. =

Much Ado About Nothing, by CPT Eva Novak Sept.
1987, at 45.

New Generation: Automatlon of Courts-Martlal Informa
tion, A, by MAJ John Perrin & MAJ Gil Brunson, July
1986, at 69. : _ A

One Potato, Two Potato . . .: A Method to Select Court
‘Members; by MAJ Craig S. Schwender, May 1984, at 12.

Opening Statement: An Opportunity for Effective Defense
Advocacy, by CPT John R. Morris, Sept. 1986, at 10.

Post-Trial Submissions to the Convening Authority Under
the Military Justice Act of 1983, by Andrew S. Effron,
July 1984, at.59. :

Practical Considerations in Trials by Courts-Martlal by
COL Raymond C. McRorie, May 1988, at 46.

Predicting Courts-Martial Results: Choose the Right Fo-
rum, by MAJ John E. Baker & MAJ William L. Wallis,
June 1985, at 71.

Properly Convened Court--The Third Leg of the Jurisdic-

- tional Tripod, A, by MAT Jonathan P. Tomes, June
1981, at 3.

Questioning and Challenging the “Brutally” Honest Court
‘Member: Voir Dire in Light of Smart and Heriot, by
. MAJ Thomas W. McShane, Jan. 1986, at 17.

Recent Developments in Instructions, by COL Herbert
- Green, Apr. 1988, at 46. ’

Recent Developments in Instructions, by COL Herbert
‘Green, Mar. 1987, at 35.

Recent Developments in the Wake of United States v. Book-
er, by CPT John S. Cooke, Nov. 1978, at 4.

Resurgent Doctrine of Waiver, The, by CPT Raymond M.
. ‘Saunders, Aug. 1984, at 24.

Service Connection: A Bridge Over Troubled Waters, Part
I, by MAJ James B. Thwing, May 1986, at 20.

Service Connection: A Bridge Over Troubled Waters, Part
I1, by MAJ James B. Thwing, June 1986, at 26. -
Some Goode News and Some Bad News, by MAJ Adnan J.

Gravelle, Feb. 1979, at 1.

Some Thoughts on Trying Cases, by LTC Herbert Green,
Jan. 1980, at 1. .

Trial Counsel’s Guide to Multiplicity, by CPT Tlmothy A,
Raezer, Apr 1985, at 21. :

What’s Good for the Goose is Good for the Gan-

~ der—Court-Martial Procedure in Light of Franks 2
Delaware, by MAYJ Stephen A.J. Elsenberg, Dec. 1978 at
1.

CREDITOR-DEBTOR RIGHTS -

Case of the Unpaid Debt: An Overview of the Fair Debt
Collection Practices Act, The, by MAJ Joel R. Alvarey,
Feb. 1982, at 1.

Commander's Actions Upon Receipt of ‘Communications
from Debt Collectors, by MAJ F. John Wagner, Jr "
"Nov. 1978 at 26. ‘

CROSS-EXAMINATION

Victim’s Loss of Memory Depnves Accused of Confronta-
tion Rights, by MAJ Thomas O. Mason, Mar. 1987, at
14 : ,

CUSTOM

Lex Non Scnpta. by CPT Stephen B. Pence, Nov. 1986 at
32,

-D-

DAMAGES

Structured Settlements A Useful Tool for the Claims Judge
Advocate, by MAJ Phillip L. Kennerly, Apr. 1986, at 12.

Using the Death on the High Seas Act to Evaluate Dam-
ages for Overseas Wrongful Death Claims, by LTC
Jonathan P. Tomes, Nov 1987 at 60.

DATA RIGHTS -

Legislative Update on DOD Patent and Data Rrghts, by
John H. Raubitschek, Jan. 1987, at 32,

DEATH ON THE HIGH SEAS ACT

Using the Death on the ‘High Seas Act to Evaluate Dam-
' ages for Overseas Wrongful Death Clalms, by LTC
Jonathan P. Tomes, Nov. 1987, at 60. :

DEATH PENALTY

Death—An Excessive Penalty for Rape of a Chrld? by
LTC Robert T. Jackson, Jr., Sept. 1986, at 37.

Issues in Capital Sentencing, by LTC Robert T Jackson,
July 1986, at 54. .

DEBTOR-CREDITOR RIGHTS

Application of the Debt Collection Act of 1982—Re-
straining the Beast, by MAJ Murray B Baxter, June
1986, at 64.

Article 139:'A Remedy for Vlctlms ‘of Solider Misconduct,
by CPT Gregory A. McClelland, Aug. 1985, at 18.

Bankruptcy: Effective Relief for the Soldier in Financial

- Distress, by MAJ David W, Wagner, June 1985, at 21.

Case of the Unpaid Debt: An Overview of the Fair Debt
Collection Practices Act, The, by MAJ Joel R. Alvarey,
Feb. 1982, at 1.

Commander’s Actions Upon Receipt of Commumcatlons
from Debt Collectors, by MAJ F. John Wagner, Jr "
“Nov. 1978, at 26.

DEFENSE ACQUISITION REGULATION (DAR)

Debriefing of Offerors Not Selected for Award by MAJ
Roger W. Cornelius, Aug. 1983, at 23.

Recognizing Personal Services Contracts, by CPT Karen S.
Byers, Jan. 1983, at 8. ‘
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Unabsorbed Overhead in Government Contracts, by CPT
William S. Key, Sept. 1979, at 29.

DEFENSES

“I Did What?”’ The Defense of Involuntary Intoxication, by
CPT Stephen J. Kaczynski, Apr. 1983, at 1.

“Vietnam Syndrome’ Defense: A “G.I. Bill of Criminal
Rights™?, The, by Samuel Pyeatt Menefee, Feb 1985 at
1.

Defense of Another, Guilt WIthOUt Fault? by MAJ
Charles A. Byler, June 1980, at 6,

Last Ditch Defense: Necessity and the Choice of Evils, The,
by MAJ Marion E. Winter & Gordon R. Lindeen III,
Dec. 1985, at 33.

Mlstake of Fact: A Defense to Rape, by CPT Donna L.
- Wilkins, Dec. 1987, at 24. -

Using the Cuckoo’s Nest, by CPT Vaughan E. Taylor, July
1979, at 1.

DISCOVERY

“Paper Wars': A Prosecutorial Discovery Initiative, by
LTC James B. Thwing, May 1987, at 23. - .

Discovery—Foundation for Due Process, by MAJ Larry R.
Dean, May 1983, at 13, = .

Inevitable Discovery—Reprise, by CPT Stephen J. Kaczyn-
ski, Mar. 1983, at 21.

Nix v. Williams and the Inev1tab1e Dlscovery Exceptlon to
the Exclusionary Rule, by CPT Stephen J. Kaczynski,
Sept 1984, at 1.

DISPOSITION BOARD

Relief From Court-Martial Sentences at the United States
Dlsclphnary Barracks: The Dlsposmon Board by CPT
John V. McCoy, July 1986 at 64

DIVORCE

Accepting the Challenge: Congress Reverses McCarty, by
CPT Tlmothy J. Grendell, Nov. 1982, at 19.

Divorce in the Fifty States: An Overview 'as of August 1,
1978, by Doris Jonas Freed & Henry H. Foster, Jr.,'Feb.
1979, at 25. ‘

Foreign Divorces and the Military: Traversing the “You’re

~ No Longer Mine™ Field, by MAJ Charles Ww. Hemmg-
way, Mar. 1987, at 17.

Impact of the Uniform Child Custody Jurisdiction Act, by

- MAJ Harlan M. Heffelfinger, Sept. 1981, at 1.

Legislative and Judicial Developments Under the Uni-

- formed Services Former Spouses’. Protection Act, by
Emily Daniel, Jan. 1984, at 1.

McCarty v. McCarty: The End or the Beginning?, by LTC
George Kalinski & CPT Tlmothy 1. Grendell -Aug.
- 1981, at 18,

McCarty v. McCarty: Retroactlve? by CPT Jack F Nevm,
Sept. 1982, at 14.

McCarty v. McCarty: What Does the Future Hold? by CPT

. Jack F. Nevin, June 1981, at 12.

Tax Reform Act of 1984 and D1vorce Taxatlon, The, by
MAJ Steven K Mulhken, Oct. 1984, at 16

DOD DIRECI‘IVE 7200.1

DOD Directive 7200.1 and the Army s Proposed Dollar
' Target System: Are Allowances Allowable?, by MAJ
Walter B. Huffman, Apr. 1980, at 19.

DOUBLE JEOPARDY

Prevxous Acqulttals, Res Judlcata, and Other Cnmes Evi-
dence Under Military Rule of vadence 404(b), by MAJ
Alan'K. Hahn, May 1983, at 1

DRUGS, see “also ALCOHOL

“I Did What?’ The Defense of Involuntary Intoxication, by
CPT.Stephen J. Kaczynski, Apr. 1983, at 1, -~

An Outline Approach to Defending Urinalysis Cases, by
CPT Joseph J. Impallaria, Jr., May 1988, at 27..

Canine Narcotics Detection in the Military: A Contmumg
‘Bone of Contention?, by CPT James P. Pottorff, Jr., J uly
1984, at 73. ‘

Drunk Driving; The Army’s Mandatory Admlmstratlve
Sanctions, by MAJ Phillip L. Kennerly, Jan, 1985, at 19.

Establishing Court-Martial Jurisdiction Over Oﬂ'-Post Drug
Offenses, by CPT Karen L. Taylor, Mar. 1987, at 40.

Litigating the. Validity of Compulsory Urinalysis Inspec-
tions Under Mil R. Evid. 313(b), by CPT Craxg E. Teller,
Mar. 1986, at 41.

Recent Developments Relatlng to the Posse Comitatus Act
by MAJ Robert E. Hilton, Jan. 1983, at 1.

Scope of the Alcohol and Drug Abuse Prevention and Con-
trol Program’s Exemption Policy, The, by MAJ Joel R.
- Alvarey, Aug. 1980, at 12.

Trottier and the War Against Drugs: An Update, by CPT
Ronald J. Schutz, Feb. 1983, at 20.

Urinalysis Reexarmned by R. Bruce Neuling, Feb 1985 at
43. i

What Is the Army s Pollcy on Drugs?, by CPT Michael J.
Barren, June 1987, at 38 i

DUE PROCESS

Discovery—Foundation for Due Process, by CPT Law-
rence A. Gaydos, Sept. 1983, at 13.

Do Not Pass Go; Do Not Collect $200 . .. Your Suspend-
ed Sentence Has Been Vacated Pursuant to Article 72
UCMI, by MAJ Stephen A.J. Eisenberg, Jan. 1980, at 5.

Eyewitness Identification Under the Military Rules of Evi-
dence, by CPT Richard H. Gasperini, May 1980, at 42,

Thinking About Due Process, by MAJ Rlchard D Rosen,
Mar. 1988, at 3.

-E-

EAVESDROPPING

Hercules Unchained: A Simplified Approach to Wiretap,
Investigative Monitoring, and Eavesdrop Actlvity, by
MALJ Stephen A.J. Elsenberg, Oct. 1980, at 1..

ECONOMIC CRIMES

Usmg Tax Information in the Investlgatlon of Nontax
- Crimes, by CPT Nick Tancredi, Mar. ]986 at 26. ‘

EDUCATION see also TRAINING

“SQT”—Is It for Real?, by CW3 Melvm H an, July
1979, at 18.

ANCOES Selection and Board Reﬂectlons, by MSG Robert
L. Williams, Aug. 1979, at 31. o

CAS3: More Than Just Another Acronym, by LTC
Jonathan P. Tomes, Jan. 1985, at 43.
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Claims Training Philosophy, by COL Jack F. Lane, Jr.;
Dec. 1987, at 44,

Education of Legal Assistance Clients, by CPT James F.
Nagle, Oct. 1979, at 1.

Educational Opportunities for Legal Clerks and Court Re-
. porters, by CW3 Joseph Nawahine, Sept. 1980, at 5.

Enlisted Training Update, by CW4 Calvin R. Haynes, May
1987, at 21.

On Teaching—The JAG School Method, by COL Paul J
Rice, May 1988, at 5.

Presentation to the Commission on Continuing Legal Edu-
cation, State of Tennessee, by COL Paul J. Rice, Aug.
1987, at 3.

Primer on Nonrwdent Command and General Staﬂ' Col-
lege Instruction, A, by LTC Jonathan P. Tomes, Jan
. 1986, at 20. .

Teaching the Law of War, by W. Hays Parks, June 1987, at

-4, .

Theory and Practice: Some Suggestions for the Law of War

* Trainer, by MAJ H. Wayne Elliott, July 1983, at 1.

U.S. Army Retraining Brigade: A New Look, The, by CPT
~John L. Ross & MAJ Charles A. Zlmmerman, June
1979, at 24.

Warrant Officer and Enlisted Specialty Training Update, by
CW4 Calvin R. Haynes, July 1988, at 74. -

ELMNATIONS see also PERSONNEL

Advocacy at Administrative Boards: A Prlmer, by CPT
William D. Turkula, July 1987, at 45.

Client as Advocate in Nonjudicial and Administrative Pro-
ceedings, The, by CPT Ronald W. Scott, Sept. 1987 at
49,

Oﬂicer Eliminations: A Defense Perspectlve, by CPT Ron-
ald K. Heuer, Aug. 1987, at 38.

EMPLOYMENT

Which Comes First, the Army or the Job? Federal Statuto-
ry Employment and Reemployment Protections for the
" Guard and the Reserve, by LTC John P Ha]vorsen,
Sept. 1987, at 14.

ENLISTMENT

Wagner, Valadez, and Harrison: Definitive Enhstment Tril-
ogy?, by CPT David A. Schlueter, Jan. 1979, at 4.

ENTRAPMENT

Issues Raised in the Prosecution of an Undercover Fence
Operation Conducted by the US Army Criminal Investi-
gation Command, by MAJ Stephen Nypaver III, Apr.
1982, at 1.

ENVIRONMENTAL LAW.

Pollution Abatement Statutes An Overview, by MAJ Mi-
chael E. Schneider, May 1984, at 24.

State Environmental Charges: Fees or Taxes?, by Larry R.
Rowe, Jan. 1988, at 48.

Superfund: The Army as Protector of the Env1ronment by
Barry N. Breen, May 1982, at 1.

Trends in Water Resources Preservation Law of DOD
Concern, by MAJ Stanley A. Millan, Nov. 1979, at 1.

EQUAL ACCESS TO JUSTICE ACT

Attorney’s Fees and Expenses . Under the Equal Access to
Justice Act, By MAJ James A. Hughes, Jr., Oct. 1983, at
1. ,

ESTATE TAXES -

Requiem to the Estate Carryover Basis Rule, by CPT Tun-
othy J. Grendéll, Oct. 1980 at 17.

ETHICS IN GOVERNMENT ACT OF 1978

Financial Disclosure Reporting and Review Requirements
of the Ethics in Government Act of 1978: Problems En-
‘countered, by LTC Wendell R. Gideon, Feb. 1980, at 1.

ETHICS, see also PROFESSIONAL
: RESPONSIBILITY

ABA Informal Opinion 1474 and the Proposed Rules of
Professional Conduct: Some Ethical Aspects of Military
Law Practice, by COL William S. Fulton, Jr , Mar. 1982,
at 1.

Ethics in Action: The ARPC Applied, by LTC Michael C.

* Denny, Nov. 1988, at'31.

)

EUROPE

Centralized Recovery Operatlons in USAREUR, by An-
drew J. Peluso, May 1988, at 56.

Claims Commissions in USAREUR: The Price of Fnend-
ship, by LTC Bryan H. Schempf, July 1985, at 17.

Claims Judge Advocates in Germany Do Not Have to
Worry About ‘Processing Affirmative Claims, by CPT
Michael J. Romano, May 1988, at 62. :

Delivery of Legal Services in USAREUR: Lessons for All
Staff Judge Advocates, by COL M. Scott Magers, Oct.
1986, at 3.

Maneuver Damage C]a.lms May Never Be The Same, by

. MAJ Horst G. Greczmiel, May 1988, at 60.

Medical Malpractice Claims Update, by CPT Maria Fer-

. nandez-Greczmiel, May 1988, at 62. ‘

USAREUR Automation, by CW2 Linda L. Powell, Oct.
1986, at 41.

USAREUR Military Magistrate Program, by MAJ Charles
‘E. Trant, Jan. 1986, at 38.

What Every USAREUR Vlctlm/Wnness Liaison Counsel
Should Know About Foreign Claims, by CPT Robert H.
Pope, May 1988, at 59.

EVIDENCE, see also MILITARY RULES OF
- EVIDENCE

“Good Faith” Exceptlon to the Commander’s Search Au-
thorization: An Unwarranted Exception to a Warrantless
Search, The, by CPT Frank W. Fountain, Aug. 1988, at
29.

“Paper Wars”: A Prosecutorial Discovery Initiative, by
LTC James B. Thwing, May 1987, at 23.

“Secret Trials”: A Defense Perspective, by CPT Debra D.
Stafford, Apr. 1988, at 24.

A Trial Attorney’s Primer on Blood Spatter Analysis, by
MAYJ Samuel J. Rob, Aug. 19£8, at 36.

DECEMBER 1988 THE ARMY LAWYER ¢ DA PAM 27-50-192 61




Admissibility: of Polygraph Results Under, the Military
Rules of Evidence, by LCDR D.M.: Williams, Jr.; June
1980, at 1. ‘

An Outline Approach to Defending Urinalysis Cases, by
CPT Joseph J. Impallaria, Jr., May 1988, at 27. '
Artrcle 31, UCMJ and Compelled Handwriting and Voice
- Exemplars, by MAJ John R. Howell, Nov. 1982, at 1.
Bodily Evidence and Rule 312, M.R.E., by CPT David A.

Schlueter, May 1980, at 35.

Child Abuse and Hearsay: Doing Away With the Unavaila-

bility Rule, by Jack W. Rickert, Nov. 1987, at 41.

Complainant’s Credibility: Expert Testlmony and. Rape'

Trauma Syndrome, The, by CPT Thomas J. Feeney,
Sept. 1985, at 33. ;

Constitutional Parameters of Hearsay Evtdence, The, by
LTC James B. Thwing, Dec. 1986, at 24. .

DNA “Fingerprint”: A Guide to Admissibility, The, by
CPT Robert R. Long, Jr., Oc¢t. 1988, at 36. .

Defending Against the “Paper Case”, by CPT Preston
Mitchell, Oct. 1988, at 31.: .~

Defense Counsel Strategies for Dealing With a Client’s Pn-
or Conviction at Trial, by CPT George B. Thompson,
Jr., Aug. 1986, at 66.

Defense Right to Psychiatric ‘Assistance in Light of Ake v.
Oklahoma, The, by MAJ Donald H. Dubia, Oct. 1987 at
15,

Discovery—Foundation for Due Process, by MAJ Larry R.
Dean, May 1983, at 13.

Dunaway v. New York: Is There a Military Appllcatlon? by
CPT Elizabeth W. Wallace, Oct. 1988, at 16.

Effective Use of Rape Trauma Syndrome, by CPT Michael
S. Child, Oct. 1985, at 11.

Effective Use of Residual Hearsay, by CPT Mlchael S.
Child, July 1985, at 24.

Everything You Always Wanted to Know About Terry
. Stops—But Thought It Was a Violation of the Fourth
“Amendment to Stop Someone and:Ask, by MAJ Wayne
“E. Anderson, Feb. 1988, at 25.

Evidence of Rehabilitative Potent1a1 and Evidence 'in: Ag-
gravation: Misused and Abused, by CPT lea AS.
Savonarola, June 1987, at 25. .

Forensic Reports and the Business Exceptlon, by CPT A]-
"fred H. Novotne, Dec. 1986, at 37." '

How Aggravating Can You Get? The Expanded Bounda-
ries for Admission of Aggravation Evidence Under

‘ R CM. 1001(b)(4), by CPT Mlchael S. Chlld Feb. 1986,

“'at 29,

How Far is the Military Courtroom Door Closing for De-
fense Expert Psychiatric Wltnesses? by CPT chhard
“Anderson, ‘Sept. 1987, at 31.

Impeachment by Contradiction, by LTC Charles H. Giun-
tini, Aug. 1987, at 37.

In Search of the Automobile, by MAJ Ernest F Peluso,
Jan. 1986, at 23.

Inevitable Discovery—Reprise, by CPT Stephen J Kaczyn-
ski, Mar. 1983, at 21. .

Inevitable Discovery: An Overv1ew, by MAJ John E. Fen-
nelly, Jan. 1988, at 11.

Innocent Man: The Accused Who Passes the Polygraph,
An, by CPT Donna Chapin Maizel, June 1985, at 66.

Insanity on Appeal, by CPT Annamary Sulhvan, Sept.
1987, at 40.

Introducing Documentary Ewdence by CPT Tnmothy A
Raezer, Aug. 1985, at 30.:

Investigative Detentions for Purposes of Fingerprinting, by
LTC David A. Schlueter, Oct. 1988, at 10. -

Invoking the Right to Counsel: The Edwards Rule and the
Military Courts, by MAJ Patrick anegan, Aug. 1985
at 1.

Jencks Act “Good-Faith™ Exceptlon A Need for lelta-v
tion and ‘Adherence, The, by CPT David C Hoﬁ'man &
Helen Lucaitis, Sept. 1986, at30.

Judicial Notice in Urinalysis Cases, by MAJ Wayne E‘
* Anderson, Sept. 1988, at 19. :

Mental Evaluvations of an Accused Under the Mllltary
Rules of Evidence: An Excellent Balance, .by MAJ Vm-
cent P. Yustas, May 1980, at 24.. - .

Methodology for Analyzing Aggravation Ev1dence, A, by

- MAJ Larry A Gaydos & MALJ Paul Capofan, July 1986
at 6.

Military Character: Relevant for All Seasous? by LTC
James B. Thwing, May 1988, at 39.- .. .

Military Rule of Evidence 304(g)—The Corroboratlon,
Rule, by LTC R. Wade Curtis, July 1987, at 35.

Military Rule of Evidence 404(b): An Important Weapon in
the Trial Counsel’s Arsenal, by MAJ James B. Thwmg,«
- Jan. 1985, at 46. :

Mlhtary Rules of Evidence: An Advocate s Tool The, by
CPT Lee D. Schinasi, May 1980, at 3. " ‘

Military’s Rape Shield Rule: An Emerging Roadmap, The,
‘by LCDR Stephen Rose & MAJ Mlchael C. Chapman,
Feb. 1984, at 29. ‘

Mistake of Fact: A Defense, to Rape, by CPT Donna L.
Wilkins, Dec. 1987, at 24.

Nix v. Williams arnd the Inevitable Dlscovery Exceptlpn to
the Exclusionary Rule, by CPT Stephen J, Kaczynski,
Sept. 1984, at 1,

Novel Scientific Evidence’s Adm1ssrb111ty at Courts Mart:al
by ILT Dwight H. Sullivan, Oct. 1986, at 24. =~ -~

Of Good Faith and Good Law: United .States v. Leon and
the Military Justice System; by COL Francis A: Gilligan
& CPT Stephen J. Kaczynski, Nov.- 1984, at 1:

Practical Considerations of United States v. Holt: Use of the
Accused’s Answers During the Providence Inqulry as
. Substantive Evidence, by CPT James L. Pohl Nov. 1988,
at 20..

Prevrous Acqulttals, Res Judicata, and Other Crunes Evn-
dence Under Military Rule of Evidence 404(b) by MAJ
Alan K. Hahn, May 1983, at 1.

Protecting the Child Witness: Avoiding Physrcal Confron-
tation With the Accused, by CPT David F. Abernathy,
Nov 1985, at 23. .

Salvaging the Unsalvable Search The Doctrme of Inevxta-
ble Discovery, by CPT Stephen J. Kaczynsk:, Aug. 1982,
at 1.

Scientific Evidence: Challenging Adrmssrblhty, by CPT Al-
- fred H. Novotne, Oct. 1988, at 23.

Sentence Arguments: A View From the. Bench by MAJ
- Jody Russelburg, Mar. 1986, at 50.

Sentencing Evidence, by LTC Patrick P. Brown, Mar
1988, at 29.

Standard of Proof of Motions for Findings of Not Gullty,
The, by MAJ Frederic Carroll, May 1986, at 41.

Suppression Motions Under the Military Rules of Evrdencc.
by MAJ Owen D. Basham, May 1980, at‘17. -~ ..

Uncharged Misconduct, by COL Francns A Gﬂllgan Jan
1985, at 1.

Uncharged Misconduct on Sentencing: An Update, Y CPT
Stephen W. Bross, Feb. 1986, at 34.- .
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Uncharged Misconduct: Towards a New Standard of
Proof?, by LTC James B. Thwing, Jan. 1987, at 19.

United States v. Gipson: A Leap Forward or Impetus for a
Step Backward?, by CPT Randy V. Carglll Nov. 1988,
at27. .

United States v. Gipson: Out of the Frye Pan, Into the Flre,
by MAJ Craig P. Wittman, Oct. 1987, at 11.

United States v. Holt: The Use of Providence Inquiry Infor-
mation During Sentencing, by CPT Jody M. Prescott,
‘Apr. 1988, at 34.

United States v. Tipton: A Mare’s Nest of Marital Commu-
nication Privilege, by COL Norman G. Cooper, May
1987, at 44.

Update on Fourth Amendment Coverage Issues—Katz Re-
visited, by MAJ Wayne E. Anderson, Mar. 1987, at 9.
Use of Modus Operandi Evidence in Sex Offense Cases, by

CPT Michael S. Child, Feb. 1985, at 30.

Use of a Clinical Psychologist During Sentencing in Child
Abuse Cases, by MAJ Loms C. Cashiola, Apr. 1988, at
43.

Victim’s Loss of Memory Deprives Accused of Confronta-
tion Rights, by MAJ Thomas O. Mason, Mar. 1987, at
14.

Witnesses: The Ultimate Weapon, by MAJ Vaughan E.
Taylor, May 1987, at 12. '

EXCISE TAX

Federal Retailers Excise Tax on Diesel Fuel, by OTJIAG
Contract Law Div., Oct. 1979, at 6.

EXCLUSIONARY RULE

Examlmng the “Good Faith” Exceptnon to the Exclusion-
ary Rule and Its Application to Commanders’ Search
- Authorizations, by CPT M1chae1 L. Stevens, June 1986,
at 55.

Inevitable Discovery: An Overview, by MAJ John E. Fen-
nelly, Jan. 1988, at 11. ;

Nix v. Williams and the Inewtable Discovery Exceptlon to
the Exclusionary Rule, by CPT Stephen J. Kaczynski,
Sept. 1984, at 1. ‘

Of Good Faith and Good Law: United States v. Leon and
the Military Justice System, by COL Francis A. Gilligan
& CPT Stephen J. Kaczynski, Nov. 1984, at 1. ,

Salvaging the Unsalvable Search: The Doctrine of Inevita-
ble Discovery, by CPT Stephen J. Kaczynski, Aug. 1982,
-at 1. :

-F-
FEDERAL COURTS

Legal Guide to Magistrate’ s Court, A by CPT John B
Garver III, Aug 1987, at 27.

FEDERAL COURTS IMPROVEMENT ACT

Federal Courts Improvement Act of 1982: Two Courts Are
Borne, The, by MAJ Nicholas P. Retson, Oct. 1982, at
20." v

Government Contract Bid Protests: The Jurisdiction of the
Federal District Courts, by CPT" Cralg P. Nlederpruem,
June 1983, at 30.

FEDERAL RULES OF CIVIL PROCEDURE

Service of Process on Government Officials Made Easy: Re-
cent Changes to the Federal Rules of Civil Procedure, by
MAJ Calvin M. Lederer & CPT Thomas R. Folk, May
1983, at 23.

FEDERAL TORT CLAIMS ACT

Mlsrepresentatlon Exception to the Federal Tort Claims
" Act, by MAJ Russell J. Fontenot, Apr. 1988, at 18.

FIFTH AMENDMENT

Estelle v. Smlth and the: Booker Inquiry, by CPT Chnsto-
pher Wilson, May 1982, at 9.

Tempia, Turner, McOmber and the Military Rules of Evi-
dence: A Right to Counsel Trio with the New Look by
CPT David A. Schlueter, Apr. 1980,at 1. -

Use of Compelled Testimony in Military Administrative
Proceedings, by CPT Thomas R. Folk, Aug 1983, at l

FINANCIAL DISCLOSURE

Financial Disclosure Reporting and Review Requirements
of the Ethics in Government Act of 1978: Problems En-
countered, by LTC Wendell R. Gideon, Feb. 1980, at 1.

FINDINGS

Is the Military Nonunammous Finding of Gullty Still an Is-‘
sue, by CPT Richard J. Anderson & Keith E.
Hunsucker, Oct. ‘1986, at 57. ‘

FINES

Defense Counsel’s Guide to Fmes, A, by MAJ Michael K.
Millard, June 1987, at 34.

Execution of Additional Confinement for Fallure to Pay a
Fine, by CPT Carlton L. Jackson, July 1987, at 41.

FIRST AMENDMENT

Does an Open House Turn a Mrlltary Installation Into a
Public Forum? United States v. Albertini and the First
Amendment, by CPT Donna Chapin-Maizel & CPT Sa-
muel R. Maizel, Aug. 1986, at 11.

First Amendment Rights in the Military, by CPT Bruce A
Brown, Sept. 1979 at 19 ‘

FLITE

Legal Research Through FLITE by Harold Charles
Kullberg, May 1984, at 36. : ‘

FOREIGN LAW

Korean Military Justice System, The, by CPT Jang-l-lan

Lee, Oct. 1986, at 37.

Pleading and Proof of Foreign Law Before the Armed
Services Board of Contract Appeals, by ILT Richard J.
Russin, May 1983, at 28

FOREIGN NATIONALS

Gifts and Bequests to Foreign Natlonals—Research Guid-
- ance for the Estate Planner, by MAJ Seward H. French
July 1982, at 21.
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FOREIGN SEARCHES - = 7.~

American Presence at :Foreign Searches, or “Trust Us;

. \We’re Here to- Help You" by CPT Stephen W Bross,

- Oct. 1987, at 43..© ,

FOURTH AMENDMENT see nlso SEARCH AND
SEIZURE e

Administrative Inspections in_ﬂthe Armed Forces After New
York v, Burger, by CPT Jeffrey D. Smith, Aug. 1988, at
9.

Be It Ever So Humble, There’s No Place Like Home, by
MALJ Stephen A.J. Eisenberg, Feb. 1980, at 28.

Bodily Evidence and Rule 312 MR E by CPT Dav1d A.
Schlueter, May 1980, at 35."* -~

C.O.M.A. and the ‘Commander’s Power to Authorlze

" Searches: A New Dlrectron, by CPT John F Bender,
July 1980, at 1.

Everythmg You Always Wanted to ‘Know About Terry
Stops—But Thought It Was a Violation of the Fourth

Amendment to Stop Someone and Ask, by MAJ Wayne ,

E. Anderson, Feb. 1988, at 25.
Fourth Amendment Practice and the Military Rules of Evi-
~«.dence, by MAJ Stephen AJ. Eisenberg, May 1980, at 30.
Investigative Detentions for Purposes of Fingerprinting, by
- LTC David A. Schlueter, Oct. 1988, at 10.
Problem of Custodial Questioning After Dunaway v." New
York, The, by CPT Timothy J. Grendell, Sept. 1980, at 8.
Search and- Seizure—Situations Where the Fourth Amend-
" ment Does Not Apply: A Guide for Commanders and
Law Enforcement Personnel, by MAJ Gary J. Holland,
June 1988, at 57.
Standing Revisited, by LTC Francrs A. Gllllgan, Aug
1979, at 20. :
Update on Fourth A.mendment Coverage Issues—Katz Re-
L v1s1ted by MAJ Wayne E Anderson, Mar 1987 at-9.

FRATERNIZATION

“Fraternization” and the Enlisted Soldrer jSonre‘. Cons1dera-
:tions for the: Defense, by CPT Karen S. Davrs, Oct. 1985
at 27 e o s o -

FRAUD - et

Attacking Fraud, Waste, and Abuse at the Installation Lev-
el: A Model, by MAJ Steven M. Post & MAJ Thomas O.
Mason, Oct. 1986, at 18.

Automatic Teller Fraud and Mult:plrcrty, by CPT Alfred
H. Novotne, July 1985, at 46." ‘.

Contracting Officer Actions-in Cases of Fraud by MAJ
Paul Smith, June 1982, at 7.

Implementing a Procurement Fraud Program: Keeping the

.. Contractors Honest, by CPT Vlncent Buonocore, June

" 1987, 'at 14.

Taking the Offensive With the Procurement Fraud D1v1-

- sion, by COL Donald A. Deline, June 1987, at 11.

Using Tax Information in the Investlgatlon of Nontax
Cnmes, by CPT Nick Tancredr, Mar. 1986, at 26.

FREEDOM OF INFORMATION ACI'

‘Fteedom of Informatmn Act a.nd the Commerc1al Actlvmes
Program, The, by MAJ Steven M. Post, May 1986,.at 9.

Publish or Perish: An Analysis of the Publication Require-
ment of the Freedom of Information Act, by MAJ Bryan
H Schempf & MAJ Stephen Al Elsenberg, Aug 1980
-at1. T

Release of Informatlon, by MAJ Bryan H Schempf July

1981, -at l :

FREEDOM OF SPEECH AR

Does an Open House Tumn a Mrlltary Installatron Into a

Public Forum?. United States v. Albemm and the First
. Amendment, by, CPT Donna Chaprn-Maxzel & CPT Sa-
- muel R. Maizel, Aug. 1986, at 11.

First Amendment Rights in the Mxhtary, by CPT Bruce A.
Brown, Sept 1979 at-19, L

GARNISHMENT, see also DEBTOR-CREDITOR -
RIGHTS

DOPMA Correctlon Not a ‘Mere Techmcahty, by CPT
Thomas Frank England, Aug. 1981, at 7.

DOPMA: An Initial Review, by MAJ Davrd H Bent Apr
1981, at 1.

McCarty v. McCarty: The End or the Begmnmg” by LTC
George Kalinski & CPT Tlmothy J. Grendell, Aug.

. 1981, at 18.

McCarty V. McCarty What Does the Future Hold? by CPT
Jack F. Nevin, June 1981, at 12.

Pouring Salt on Government Garnishment ‘Liabiity: The
Supreme Court Reverses Morton, by MAJ Charles W
Hemmgway, Aug 1984 atl. . ,

GENEVA CONV ENTIONS

Tmpact of Article 82 of Protocol I to’ The 1949 ‘Geneva

Conventions on the Orgamzatron and Operation of a Di-
wsxon STA' Oﬂice, The, by CPT Mlchael C Denny, Apr
1980, at 14.

Updatmg the Geneva Conventions: The 1977 Protocols, by
‘CPT Geoﬁ'rey Damarest Nov.’ 1983 at18.

GERMANY see also EUROPE e

Claims Judge Advocates in Germany Do Not Have to

Worry About Processing Affirmative Claims, by CPT
Michael J. Romano, May 1988, at 62.

Maneuver Damage Claims May Never Be The Same, by
MAJ Horst G. Greczmiel, May 1988, at 60. e

Statlomng Agreements and Their Impact at the Federal
' German Level: A Born Perspectlve, The, by CPT John
E. Parkerson, Jr., Feb. 1986, at 8.

Waiver and Recall of Primary Concurrent Junsdlctlon in
Germany, by CPT Robm L. Davrs, May 1988 at 30,

GLOBAL SETTLEMENTS R ‘-1 L

Fall and Rise of Global Settlements: How Will They Fare

in an Age’ of Voluntary Dlsclosure? The, by CPT Frank
J. Hughes, Jan. 1988, at 4. ; ‘
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GRAFT

Bribery and Graft, by LTC Charles H Gluntlm, Aug
1986, at 65.

GRAMMAR

‘Dangling Participles, Hanging Prepositions, and Other
-High Crimes Against the English Language, by CPT
Richard P. Laverdure, Jan. 1983, at 25.

GRENADA

Grenada—A Claims Perspectwe, by MAJ Jeﬂ’rey L. Harris,
"Jan. 1986,at 7. . . -

Lega.l Basis for United States Mxlxtary Actlon in Grenada,
The, by MAJ Thomas J. Romrg, Apr. 1985, at 1.

GRIEVANCES see also PERSONNEL

Adverse Action Arbitration in the Federal Sector: A
Streamhmng of the Appellate Procedures?, by MAJ Phil-
ip F. Koren, Mar. 1984, at 38.

Army Regulation 27-14, Revised, by Samuel T Bnck Jr.,
Apr. 1979, at 1.

Judicial Review of Federal Sector Adverse Actlon Arbrtra-
tion Awards: A Novel Approach, by MAJ Phrhp F.
Koren, Nov 1984, at 22.

-H-

HEALTH CARE

Army’s Implementatlon of the Health Care Improvement
Act of 1986, The, by MAJ Philip H. Lynch Oct. 1988, at
56.

Claims Judge Advocate Communication With Medical
Treatment Facilities, by Roger. E. Honomichl, July 1987,
at 63.

Dual Compensation and the Moonhghtmg Military Doctor,
by CPT Scott C. Black, Sept. 1985, at 3.

Handling Social Secunty Disability Cases, by CPT RJchard
B. David, Jr., Nov. 1985, at 16.

Role of the Military Lawyer in the Risk Management of
Patients, The, by Michael J. Bosworth, Aug. 1979, at 25.

HEARSAY see also EVIDENCE

Chrld Abuse and Hearsay Domg Away Wlth the Unavarla-
bility Rule, by Jack W. Rickert, Nov. 1987, at 41.

Constitutional Parameters of Hearsay Evidence, The, by
LTC James B. Thwing, Dec. 1986, at 24.

Effective Use of Residual Hearsay, by CPT Mlchael S.

" Child, July 1985, at 24. .

Forensic Reports and the Business Exceptlon, by CPT Al-
fred H. Novotne, Dec. 1986, at 37.

Military Rule of Evidence 803(24)(B) and the Available
Witness, by LTC Ferdinard D. Clervi, Nov. 1986, at 51.
Military Rules of Evidence: An Advocate’s Tool, The, by

‘CPT Lee D. Schmasr, May 1980, at 3 :

HOMICIDE

“We Find the Accused (Guxlty) (Not Guﬂty) of Homx-
- cide”: Toward :a New Definition of Death, by CPT
Stephen J. Kaczynski, June 1982, at 1. = °

HOSTAGES

International Law and the American Hostages in I‘ran.‘ by
Dr. Walter L. Williams, Jr., Feb. 1980, at 30.

HOUSING

Buying, Sellmg, and Rentmg the Famlly Home: Ta.x Conse-
quences for the Military Taxpayer After the 1986 Tax
Reform Act, by CPT Bernard P. Ingold, Oct. 1987, at
.23,

Impact of Section 1034 of the Intemal Revenue Code of
1954 on the Decision to Sell or Rent a Principal Resi-
dence When a Service Member is Reassigned, The, by
CPT Murray B. Baxter, Oct. 1983, at 12.

Military Family Housing: Our Home Sweet Home, by MAJ
Julius Rothlein, Aug. 1984, at 7.

HUMANITARIAN LAW

Report from San Remo, by MAJ James A. Burger, Apr
1979, at 9.

-
IDENTIFICATION

DNA ‘Fingerprint”: A Gulde to Admlssrblhty, The, by
«CPT Robert R. Long, Jr.; Oct. 1988, at 36.

Eyewitness Identification Under the Military Rules of Evi-
dence, by CPT Richard H. Gasperini, May 1980, at 42.

.Eyewuness Identification: Expert Psychological Testimony

in Courts-Martial, by CPT Brian X. Bush, July 1979, at
10. ,

IMMIGRA'TION'LA’W o
Legal Assistance and the 1986 Amendments to the Immi-

gration, Nationality, and Citizenship Law, by CPT
George L. Hancock, Jr., Aug.-1987, at 11.

Absolute Immunity for State Law Torts Under Westfall v.
Erwin: How Much Discretion is Enough? by CPT Karl

- R. Rabago, Nov. 1988, at' 5.

Are Military Physicians Assigned Overseas Immune From
.Malpractice Suits?, by Frank N. Bich, Mar. 1988, at 45.

Jencks Act “Good-Faith” Exception: A Need for Limita-

.. tion and Adherence, The, by CPT David C. I-Ioﬂ'man &
Helen Lucaitis, Sept. 1986, at 30.

Probationary and Excepted Service Employee Rights in
Disciplinary Actions in the Wake of Cleveland School
* Board v." Loudermill, MAJ Gerard A St. Amand July
1985, at 1.

Problems in Immunity for Military Wxtnesses by CPT
Martin B. Healy, Sept. 1986, at 21.

Tort Liability of Military Officers: An Initial. Exammatlon

. of Chappell, by. MAJ Don Zillman, Aug. 1983, at-29.

IMPEACHMENT

Impeachment by Contradiction, by LTC Charles H. Glun-

- tini, Aug. 1987,:at:37. :

Impeachment by Prior Conviction: Military Rule of Evi-
-dence 609, by MAJ Lee D. Sclnnasx & LTC Herbert
Green, Jan. 1981, at 1. :
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Impeachment: An Overv1ew, by MAJE.V. Kel]ey, Jr., Apr.
1987 at 12

IMPERSONATION

Persona Est Homo Cum Statu Quodam Consideratus, by
LTC Norman G. Cooper, Apr 1981 at 17.

lNFORMANTS

Citizen Informant, The, by LTC Herbert Green, Jan. 1982,

“at'l.

In Camera Hearmgs and the Informant Identlfy Privileges
Under Military Rule of Evidence 507, by MAJ Joseph A.
~Wellington, Feb. 1983, at 9.

Issues Raised in the Prosecution of an Undercover Fence
‘Operation Conducted by the US Army Criminal Investi-
‘gation Command, by MAJ Stephen Nypaver III, Apr.
1982 at 1

msm

Defense Counsel’s Guide to Competency to Stand Trial, by
- CPT Margaret A. McDevitt, Mar. 1988, at 33.

Defense Right to Psychiatric Assistance in Light of Ake v.
Oklahoma, The, by MAJ Donald H. Dubla, Oct 1987, at
15.

How Far is the Mllltary Courtroom Door Closmg for De- .

- fense Expert Psychiatric Wltnesses? by CPT. Rlchard
Anderson, Sept.' 1987, at 31.°

Insanity on Appeal, by CPT Annamary Su]l:van, Sept
1987, at 40.

Mental Evaluations of an Accused Under the Mlhtary
Rules of Evidence: An Excellent Balance, by MAJ Vm-
cent P. Yustas, May 1980, at 24. -

Not Guilty—Only by. Reason of Lack of Mental Responsi-

' bility, by MAJ Harry L. Williams, Jr., Jan. 1987, at 12.

Rule 302—An Unfair Balance, by CPT Joseph E. ‘Ross,
Mar. 1981, at 5.

INSPECI’IONS see also SEARCH AND SEIZURE

Adnumstratrve Inspections in the Armed Forces After New
York v. Burger, by CPT Jeﬁ'rey D Smith, Aug 1988, at
9.

Administrative Intrusmns, by MAJ Ernest F. Peluso, Sept
1985, at 24.

Gate Search: Breaches in the Castle’s Fortifications?, The,
by MAJ Stephen A.J. Eisenberg & CPT Lawrence P, Le-
vine, Sept. 1979, at 5.

Military Rule of Evidence 313(b), by MAJ Wllham L. Wal-
lis, July 1988, at 52.

Permissible Law Enforcement Discretion in Admmrstratlve
‘Searches, by MAJ Wayne E. Anderson, Sept. 1987, at 26.

Probable Cause for “Shakedown” Generalized ‘Barracks
Searches, by CPT Peter D.P. Vint & Jeffrey Fayer, May
1986, at 32.

INSTRUCI'IONS L
Military Rules of Ev1dence and the Mllltary Judge, The, by
"LTC Herbert Green, May 1980, at 47. ‘

Recent Developments in Instructions, by COL Herbert
Green, Apr. 1988, at 46.

Recent Developments in Instructions, by COL Herbert
Green, Mar. 1987, at 35, - .

EEN

INSURANCE R

Rental Car Insurance, by James D. Wilson, Sept. 1987, at
68.

Servicemen’s Group Life Insurance: An Extra Layer of

" 'Protection ‘for Reserve Component Personne] by MAJ
Robert R. Baldwin, June 1982, at 16. '

INTERNATIONAL LAW

Impact of ‘Article-82 of Protocol:I.to The 1949 Geneva
Conventions on the Organization and Operation of a Di-
vision SJA.- Oﬁice, The, by CPT Mlchael C. Denny, Apr.
1980, at 14. ;

International Law and the Atnencan Hostages in Iran, by
Dr. Walter L. Williams, Jr., Feb. 1980, at 30. -

Legal Basis for United States Military Action in Grenada,
. The, by MAJ Thomas J. Romig, Apr. 1985, at 1. ‘

Operatlonal Law—A Concept Comes of Age, by LTC
David E. Graham, July 1987, at9.

Practical Training in the Law of War: Team Spmt-82 Exer-
cise, by MAJ Eugene D. Fryer, Apr. 1982, at 11. -
Teachmg the Law of War, by W. Hays Parks June 1987 at

4,

Updating the Geneva Conventlons The 1977 Protocols by

CPT Geoffrey Damarest, Nov. 1983, at 18.

INTERNS

Care and Feeding of Summer Interns, by CPT Edward J.

, Walmsky, June 1980 at 24 L o

INVESTMENT

Qurck Return on'Investment Program, .The, by WOl M.l-
: ¢hael J. Welsh, June 1983, at 36. « < "

IRAN G i {E e

International Law and the Amencan Hostages in Iran, by
" Dr. Walter L. Williams, Jr, Feb. 1980 at 30.

| P S

JAG-2 FORM

JAG-2, YOU, and ARTOO DEETOO (R2D2), by CPT
N1cholas P. Retson, Feb 1979 at 15

‘JENCKSACI‘ T LT N NI S

Jencks Act “Good-Farth” Exception: A Need for lexta-

" tion and Adherencé, The, by CPT Davnd C. Hoﬂ'man &

.. Helen Lucaitis, Sept. 1986, at 30

"Workshopping the Jencks Act, by CPT I Fra.n.k Burnette,

 June 1987, at 22. o

e

VJUDGE ADVOCATE GENERAL’S CORPS

Acquisition Law Specnalty Program—Where Are We Go-
ing?, The, by COL Frederick E. Moss & LTC Walter B.
Huffman, Nov. 1985, at 4.

Care and Feeding of Summer Intems, by CPT Edward J
“Walinsky,!June 1980, at 24.:

Judge Advocate General’s Corps—1981 by MG Alton H
Harvey, Feb. 1981,at 1. -
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Judge Advocate Training and Learning: ‘“Newbees” and

the Boss, by MAJ Jack B. Patrick; Oct. 1985, at 7.

Managing Your Career in the Computer Age, by MAJ
Sharon E. Best, June 1980, at 23. -

Meaning of Being Part of the “Corps”, The, by BG Rlch—
ard J. Bednar,"Mar. 1983, at 1. '

Packaging the Lawyer s Product, by LTC H Jere Arm-
strong, Dec. 1979, at 23. '

Revised Concept Statement for Judge Advocate General’s

Corps’ Offices of the Future, by LTC Stephen J Harper, _

Nov. 1987, at 16.

Some Observations of an Army JAGC Recrulter, by MAJ

Alan R. Thiele, Mar. 1980, at 1.

JUDICIAL NOTICE

Judicial - Notice in Urinalysis Cases, .by MAJ Wayne E.
Anderson, Sept. 1988, at 19.. -

JURISDICI'ION

Area Court Martial Jurisdiction in Korea, by LTC Alfred
F. Arquilla, Mar. 1985, at 29.

Army Government Appeals: Round Two, by CPT Anna-
mary Sullivan, Dec. 1985, at 30. . '

COMA, Cops and Subject Matter Jurisdiction: Whatley to
Saulter to Conn, by MAJ Norman G. Cooper, June 1979,
at 22. .

City of thladelphza v. John E. Bulhon—The Federal En-
clave is Not a Sanctuary, by CPT Stewart M. Wemtraub,
Jan. 1980, at 15.

Constitution and the Cnmmally Accused Soldler Is the
Door Open or Closing?, The, by CPT Scott A. Hancock,
Nov. 1987, at 28.

Court of Military Appeals and the Mlhtary Justlce Act of

1983: An Incremental Step Towards Article II Status?,

The, by CPT James P. Pottorff, May 1985, at 1.

Court of Military Appeals at a Glance, The, by MAJ Glen -

D. Lause, May 1981, at 15.

Declaratory Judgment Jurisdiction of - the Umted States
Claims Court and the Boards of Contract Appeals, by
MAJ Dennis L. Phillips, Nov. 1986, at 21.

Establishing Court-Martial Jurisdiction Over Off-Post Drug

- Offenses, by CPT Karen L. Taylor, Mar. 1987, at 40.

Government Contract Bid Protests: The Jurisdiction of the
Federal District Courts, by CPT Craig P. Niederpruem,
June 1983, at 30.

Guilty Pleas in the Absence of Jurisdiction—An Unan-
swered Question, by MAJ Charles L. Schwabe, Apr.
1979, at 12.

Impact of the Uniform Child Custody J urisdiction’ Act by
MAJ Harlan M. Heffelfinger, Sept. 1981, at 1.

Issues Raised in the Prosecution of an Undercover Fence
- Operation Conducted by the US Army Criminal Investi-
gation Command, by MAJ Stephen Nypaver III, Apr.
1982,8t 1. .

Jurisdictional Issues at Trial and Beyond, by CPT Gary F.
Thorne, Sept. 1980, at 15.

Military Justice Within the Reserve Components A New
Chapter in RC Dealings with the UCMJ, by LTC Carl
. T. Grasso, Oct. 1988, at 64.

Personal Jurisdiction Under Article 2, UCMJ Whither Rus-
‘so, Catlow, and Brown?, by CPT David A. Schlueter,
Dec. 1979, at 3.

Properly- Convened Court—The Third Leg of the Jurisdic--
tional Tripod, A, by MAJ Jonathan P. Tomes,. June
1981, at 3.

Recent Developments in the United. States Court of Mlll-
tary Appeals 1978-1979, by MAJ John K. Wallace III,
June 1979, at 1. :

‘Reserve Component Jurisdiction: New Powers for the Re-

serve Component Commander and New Responsibilities
for the Reserve Component Judge Advocate, by MAJ
Harry L. Williams, Jr., July 1987, at 5.

Service Connection: A Bndge Over Troubled Waters, Part
I, by MAJ James B. Thwing, May 1986, at 20.

Service Connection: A:Bridge Over Troubled Waters, Part
II, by MAJ James B. Thwing, June 1986, at 26, - - -
State Jurisdiction in Child Abuse Cases, by CPT Richard S.

Estey, Feb. 1979, at 11.

Supreme Court Review of Decisions by the Court of Mlll-
tary'Appeals: The Legislative Background, by Andrew S
Effron, Jan. 1985, at 59,

Trottier and the War Against Drugs: An Update by CPT
Ronald J. Schutz, Feb. 1983, at 20.

Turning Over a New Alef: A Modest Proposal, by LTC
Norman G, Cooper, Mar. 1982, at 8. :

Use of the Soldiers’ and Sailors’ Civil Relief Act to Ensure
Court Participation—Where’s the Relief?, by CPT Craig
L. Reinold, June 1986, at 17.

Wagner, Valadez, and Harrison: Definitive Enlistment Tnl-
ogy?, by CPT David A, Schlueter, Jan. 1979, at 4.

~ Waiver and Recall of Primary Concurrent Jurisdiction in

Germany, by CPT Robin L. Davis, May 1988, at 30.
K-

KOREA

Area Court-Martlal Jurisdiction in Korea, by LTC Alfred
F. Arquilla, Mar. 1985, at 29.

Korean Armistice: Collective Secunty in Suspense, by Mr.
Samuel Pollack, Mar. 1984, at 43.

Korean Military Justice System, The, by CPT Jang-Han
Lee, Oct. 1986, at 37. ,

Only in Korea, by Samuel Pollack May 1979, at 16.

-L~
LAAWS

LAAWS Status Report, by LTC Damel L. Rothhsberger,
Apr. 1987, at 15.

- LABOR LAW

Adverse Action Arbitration in the Federal Sector: ‘A

Streamlmmg of the Appellate Procedures?, by MAJ Phil-
" ip F. Koren, Mar. 1984, at 38.

Defense of Adverse Actions Against Federal lelan Em-
ployees Occasioned by the Revocation of a Secunty
Clearance, by CPT Michael G. Gallagher, June 1983, at
18.

Judicial Review of Federal Sector Adverse Actron Arbxtra-
‘tion Awards: A Novel Approach, by MAJ Phxlxp F.
Koren, Nov. 1984, at 22.

Probationary. and Excepted Service Employee Rights in
Disciplinary Actions in the Wake of Cleveland School
.Board v. Loudermill, by MAJ Gerard A. St Amand, July
1985, at 1.
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Procedural and Substantive! Guide to Civilian Employee
Discipline, A, by MAJ Gerard A. St. Amand, Dec 1986
at 6.

Stnke ‘Activity in the Federal Sector: The' Management Re-
+ sponse, by CPT Gregory T. Einboden, June 1984, at 35.
Union Representation of Federal Employees at “Formal
Discussions” and “Investigative’ Exammatrons”, by CPT

John T. Burton, June 1980, at 14. :

LABOR LAW, see also PERSONNEL, FEDERAL

Commandér and the Arbitrator: Review of Arbitration
" Awards by the Federal Labor Relations Authority, The,
by CPT Terry E. Thomason, Sept. 1982, at 1..-

Informal Resolution of Unfair Labor Practice Complaints,
by MAJ William G. Jones, Nov. 1983, at 26.

Model of Management-Employee Relations/Labor
- Counselor Cooperation, A, by CPT William Paul Harbig
& Joseph B. Tarulli, Jan. 1987, at 15.

Neutrality Doctrine in Federal Sector Labor Relations,

.. The, by CPT George A.B. Peirce, July 1983, at 18.

Weingarten: An Analysis of the Impact of New Develop-
ments on the Federal Sector, by MAJ Robert M

" McConnell June 1984, at 30.

LAMP |

LAMP Commlttee Report by CPT Thomas Ww. McShane,
Jan. 1985 at 75

LAW OF WAR

Operational Law, Special Operations, and Reserve Support,
by MAJ Rudolph C. Barnes, Jr., Dec. 1984, at 1.

Practical Training in the Law of War: Team Spirit-82 Exer-

! cise, by MAJ Eugene D. Fryer, Apr. 1982, at 11.

Report from San Remo, by MAJ James A. Burger, Apr
1979, at-9. :

Teaching the Law of War, by W. Hays Parks, June 1987, at

Theory and Practice: Some Suggestionsfor the Law of War
Trainer, by MAJ H. Wayne Elliott, July 1983, at 1.

Training the Army in Military Justice and Law of War, by
CPT Jack L. Meyer, Mar. 1984, at 1.

Training the Combat Soldier in the Law of War, by CPT
Frederic L. Borch III, Nov. 1984, at 39.

LAW OFFICE MANAGEMENT

A Personal Management Philosophy, by COL Barney L
Brannen, Jr., July 1979, at 15.

Impact of Article 82 of Protocol I to The 1949 Geneva
- Conventions on the Organization and Operation of a Di-
vision SJA Office, The, by CPT Michael C. Denny, Apr.
-1980, at 14. -

JAG-2, YOU, and ARTOO DEETOO (R2D2) by CPT

. Nicholas P. Retson, Feb. 1979, at 15.

Law Office Automation and the J udge Advocate General’s
Corps, by-CPT Michael L. Stevens, Dec. 1983, at 10, ,
Management Strategies for the New Claims Judge Advo-
cate, by CPT Sharon K. MacKenzie, Nov. 1988, at 47.
Packaging the Lawyer’s Product, by LTC H Jere Arm-

. strong, Dec. 1979, at 23.

Personal Office Management, by CPT James F. Nagle,
Aug. 1979, at 28.

Revised .Concept Statement for Judge Advocate General’s
Corps’ Offices of the Future, by LTC Stephen J. Harper,
Nov. 1987,-at 16.- .

Small OSJA, The, by LTC Archlbald M. McColl Feb
1980, at 38. .

Ten Steps to a More Successful Legal Assistance Practlce,
by MAJ Chuck R, Pardue, Oct. 1985, at 3.

Word Processing and a Systems Approach to Law Office
Iyprng, by CPT Michael L. Stevens, Apr. 1984, at 20.

LAWYER REFERRAL

Lawyer Referral . Do s and Taboos, by Mark E Sul]x-
van, June 1988, at 18. ‘

LEGAL ASSISTANCE

An Analysis of Army Regulation 27-3, Legal Assistane‘e,
by MAJ Harlan M. Heffelfinger, Feb. 1984, at 1.

Article 139: A Remedy for Victims of Soldier Misconduct,
by CPT Gregory A. McClelland, Aug. 1985, at 18.

Automation Is Not Automatlc, by CW2 Roger A. Schrll
Feb. 1985, at 28.

Buying, Selling, and Rentmg the Family Home Tax Conse-
quences for the Military Taxpayer After the 1986 Tax
Reform Act, by CPT Bemard P. Ingold Oct. 1987, at
23.

Commanders’ Actions Upon Receipt of Communications
from Debt Collectors, by MAJ F. John Wagner, Jr.,
“Nov. 1978,at 26.

Common Sense and Article 9: A Umform Approach to Au-
tomobile Repossessions, by CPT Darryll K. JOnes, Dee
1988, at 8.

Computer Assisted Tax Preparauon, by CPT E]len A. Sin-
clair, Aug. 1986, at 34.

Considerations on thé Preparation of erls for Domicil-
liaries of Puerto Rlco, by CPT Claudio F. Gnocchi, Jan.
1983, at 20. -

Counselmg the Putatlve Father A Legal Assrstance Over-
view to Disputed Paternity, by CPT George R. Brown &
CPT Mark M. Loomis, Oct. 1982,-at 1. .

Education of Legal Assistance Cllents, by CPT James F
Nagle, Oct. 1979, at 1. _

Foreign Divorces and the Mllrtary Traversing the “You re
No Longer Mine” Field, by MAJ Charles W. Heming-

, Mar. 1987, at 17. .

Han mg Social Security Dlsabrhty Cases, by CPT Rlchard
B. David, Jr., Nov. 1985, at 16.

LAMP Commlttee Report, by CPT Thomas W, McShane,
Jan. 1985, at 75.

Lawyer Referral . . . Do’s and Taboos, by Mark E. Sulli-
van, June 1988, at 18

Legal Assistance Operations Reportmg Form, by TJIAGSA
Faculty, July 1984, at 83. '

Legal Assistance and the 1986 Amendments to the Immi-
gratron Nationality, and Citizenship Law, by CPT
George L. Hancock, Jr., Aug. 1987, at 11.

Mobilization of Reserve Forces and Legal Ass1stance, by
MAJ John J. Copelan, Apr. 1987, at 6.

Pourmg Salt on Government Garnishment Liability; The
Supreme Court Revérses Morton, by MAJ Charles w.
Hemingway, Aug. 1984, at 1.

Preventive Law by Handout, by MAJ Mark E. Sullivan,

- May 1984, at 29. : (

Preventive Law: The Genuine Artlcle, by MAJ Mark E.
Sullivan, Sept. 1984, at 35.

68 DECEMBER 1988 THE ARMY LAWYER e DA PAM 27-50-192




Survivor: Benefit Plan, The, by MAJ ‘William C Jones, Oct.
1984, at 1.

Ten Steps to a More Successful Legal Assistance Practlce,
by MAJ Chuck R. Pardue, Oct. 1985, at 3.

Uniform Probate Code: Self Proving Wills Made Easrer,
‘The, by CPT Douglas R. Wright, Sept. 1985, at 18. .

Use of the Soldiers’ and Sailors’, Civil Relief Act to Ensure
Court Participation—Where’s the Rehef? by CPT Craxg
L. Relnold June 1986, at 17

LEGAL CLERKS

Educatlonal Opportunities for Legal Clerks and Court Re-
porters, by CW3 Joseph Nawahme, Sept 1980 at 5.

LEGAL RESEARCH

DA Publications: Legal Research On a Shoestring, by CPT
Frank G. Brunson, Jr., Nov. 1980, at 1.~

Legal Research Through FLITE, by Harold Charles
Kullberg, May 1984, at 36. ‘

LEGAL WRIT ING

Dangling Partrctples, Hangmg Preposmons, and Other
High Crimes Against the English Language, by CPT
" Richard P. Laverdure, Jan. 1983, at 25,

In Defense of Lawyers, Or, The First Thing We,Do, Let’s
Kill All Who Quote Shakespeare Out. of Context, by
MAJ Charles W. Hemingway, Dec. 1982, at 4. :

Mﬂltary Correspondence: The Young Lawyer vs. the Beast-
ie, by CPT Frank G. Brunson, Jr., Dec. 1978, at 10.

Leglslatlve Protection Agamst Lega] Malpractlce Actions,
by LTC Richard H. Gasperini & CPT Chester Paul
Beach, Jr., Feb. 1987, at 25.

Products Liability—A Source of Recovery, by MAJ Phrllrp
L. Kennerly, July 1987, at 13.

Rental Car Insurance, by James D. Wllson, Sept. 1987, at
68.

Vicarious Liability for Consplracy Neglected Orphan in a
Pandora’s Box, by MAJ Uldric L. Fiore, Jr., Sept 1984,
at 28. . k

LIENS

Preserving an Affirmative Claim by Use of a Lien, by MAJ
Dennis Brower & MAJ Bradley Bodager, Mar. 1988, at
47.

LITIGATION

Automated Legal Support in ngatlon D1v1s1on, by CPT
Chester Paul Beach, Jr., July 1986, at 31. ’

Hindsight—Litigation That Might Be Avoxded by MAJ
Michael R. Neds, Aug. 1988, at 42. :

Hmdsnght—ngatlon That Might Be Av01ded by MAJ
Edward J. Kinberg, Apr. 1988, at 53. . \

Hindsight—Litigation That Might Be Avoided, by MAJ
Edward J. Kinberg, June 1988, at 46.

Hindsight—Litigation That Mlght Be Avonded by MAJ
Edward J. Kinberg, Nov. 1988, at 3s.

Pathman—TJurisdictional Oddtty, by Ronald A. Kienlen,
Nov. 1986, at 63.

Worldwide Litigation, by CPT Rose J Anderson & CPT
Chris Puffer, Oct. 1986, at 74. :

LOW-INTENSITY CONFLICI'

Legltlmacy and the Lawyer in Low- Intens:ty Conﬂlct
(LIC): Civil Affairs Legal Support, by LTC Rudolph C.
Barnes, Ir., Oct 1988 at 5. :

-M-

MAGISTRATE

Federal Criminal Prosecutions on Mllltary Installatlons,
Part II: Practice Pointers for the Military Attomey, by
CPT David J. Fletcher, Sept. 1987, at 5.

Federal Criminal Prosecutions on Military Installations,
Part I: Establishing the Fort Hood Program, by CPT
David J. Fletcher, Aug. 1987, at 21. k

Legal Guide to Magistrate’s Court, A, by CPT John B‘
Garver III, Aug. 1987, at 27.

USAREUR Military Magistrate Program, by MAJ Charles
E. Trant, Jan. 1986, at 38.

United States v. Ezell: Is the Commander A Maglstrate?
“Maybe, by CPT John S. Cooke, Aug. 1979, at 9. '

MALPRACTICE

Are Military Physicians Assigned Overseas Immune From
Malpractice Suits?, by Frank N. Bich, Mar. 1988, at 45.

Army’s Implementation of the Health Care Improvement
Act of 1986 The, by MAJ Phl[lp H. Lynch, Oct. 1988 at
56.

Claims Judge Advocate Commumcatlon With Medlcal
~‘Treatment Facilities, by Roger E. Honomichl, July 1987
at 63.

Legislative Protection Against Legal Malpractice Actions,
by LTC:Richard H. Gasperini & CPT Chester Paul
Beach, Jr., Feb. 1987, at 25.

Medical Malpractlce Claims Update by CPT Mana Fer-
nandez-Greczmiel, May 1988, at 62.

Quality Assurance in the Military Hospital the Revised
Risk Management Program, by MAJ David W. Wagner,
-May 1983, at 18. :

Role of the Mlhtary Lawyer in the Risk Management of
Patients, The, by Michael J. Bosworth, Aug 1979, at 25.

MANUAL FOR COURTS-MARTIAL

1984 Manual for Courts-Martial: Slgmﬁcant Changes and
Potential Issues, The, TTAGSA Faculty, July 1984, at 1.

Defense of Another, Guilt' Without Fault? by MAJ
Charles A. Byler, June 1980, at 6.

Government Appeals: Winning the First Cases, by MAJ
John P. Galligan, Mar. 1985, at 38."

Highlights of the Military Justice Act of 1983 by MAJ
John 8. Cooke, Feb. 1984, at 40.

Multiplicity Under the New Manual for Courts-Martlal by
MALJ Joseph S. Uberman, June 1985, at 31.

Pretrial Restraint and Pretrial Confinement, by MAJ Pat-v
rick Finnegan, Mar. 1985, at 15. '
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Reflections on Contemporary Sources of Mxhtary Law, by
H Lawrence Garrett III Feb 1987 at 38 o

MEDIA

Case of the Famous Client: Effects of the Media on Ethics,
Influence, and Fair Tnals, The, by MAJ Jack B. Patnck
"Mdy 1988, 4t24.

Installatlon Comrmander Versus an Aggressrve News Medxa
in an On-Post Terrorist Incident: Avordmg the Constitu-
tional Collision, The, by CPT Porcher L. Taylor III,
Aug. 1986 at 19.

ME'DICAL RECORDS

Conﬁclentlallty of Medxcal Quahty Assurance Records,"

The, by MAJ erham A. Woodruff, May 1987, at 5..

MENTAL CAPACITY see also INSANITY

Defense Right to Psychlatnc Assistance in Lrght of Ake'v. .

"Oklahoma, The, by MAJ Donald H Dubxa, Oct 1987, at
15.

Estelle v. Smith’ a.nd the Booker Inquiry, by CPT Chnsto-l

pher Wilson, May 1982, at 9. - )
Rule 302—An Unfalr Balance, by CPT Joseph B Ross,

,,,,,

‘Mar. 1981, at 5.
Usmg the Cuckoo’s Nest, by CPT Vaughan E. Taylor; July

l979at1 . , ‘
MENTAL HEALTH, see also INSANITY ]

"Vletnam Syndrome” Defense: A : "G I Blll of Cnnnnal
Rrghts"? The, by Samuel Pyeatt Menefee, Feb. 1985, at

i1

* Using the Cuckoo 5 Nest by CPT. Vaughan E Taylor, July

1979 at l

MILITARY CONSTRUCI‘ION CODIFICATION ACT

Analysis of the Military Constructron Codlﬂcatlon Act, An,
by MAJ Earle D. Munns,. Nov. 1987, at. 19

MILITARY CORRESPONDENCE .

Mlhtary Correspondence: The Young Lawyer vs. the Beast-‘
le, by CPT Frank G Brunson, Jr., Dec. 1978, at 10. o

MILITARY HISTORY e

Rush Cases and the Class of 1337 The, by ch wmxam'

Hagan, May 1987, at '18.

Trlal of Major Henry Wrrz—A Natronal D:sgrace, The, by
CPT Glen W. LaForce, June 1988 at 3 ]

MILITARY JUDGE .

Disqualified Judge: Only a thtle Pregnant? The, by CPI‘
William E. Slade, Mar. 1988, at 20.

Recusal and Disqualification of the Military Judge, by MAJ
Gary I. Holland, Apr. 1986, at 47." S

Stipulations of Fact and the Military Judge, by COL Her-
bert J. Greeen, Feb. 1988, at 40.

US Army Tnal Judiciary—A Special Ass1gnment by LTC-
Donald Morgan, June 1986 at 46

MILITARY JUSTICE

Delivery of Legal Serv1ces in USAREUR ‘Lessons for All‘
Staff Judge Advocates, by CcoL M Scott Magers, Oct.
1986 at 3. 7 S P

Disqualified Judge: Only a Lrttle Pregnant? The by CPT
William E. Slade, Mar. 1988, at 20." - - -

Down Into the Maelstrom: COMA Decrdes Carter, by CPT
Gary L. Hausken, July 1988, at 45. :

From Treakle to Thomas: The Evolution of the Law of Un-_
‘lawful’ Command Inﬂuence, by CPT Samuel J Rob ‘
Nov. 1987, at 36. =z

Long Way Since Houston: The Treatment of Blacks in the
Military Justice System, A, by COL Ned E. Felder, -Oct..
1987, at8 | :

M1htary Justice Automatlon, by MAJ John R. Pernn, Feb -
1986, at 24. o

Of Good Faith and Good Law: United States v. Leon and
the Military Justice System, by COL Francis A. Gilligan
& CPT Stephen J. Kaczynsk1 Nov. 1984, at 1. '

Practical Considerations in Trials by Courts-Martial, by
COL Raymond C. McRorie, May 1988, at 46. . ,

Predlctmg Courts-Martial Results: Choose the Right Fo—“
rum, by MAJ John E. Baker & MAJ erllam L Walhs,
June 1985, at 71.° '

Right to be Free From Pretrial Punishment, The, by MAJ :
~Kenneth H. Clevenger, Mar. 1986, at 19. =

Some Comments on the Civilianization of Military’ Justlce,
by Robinson' O. Everett, Sept. 1980, at 1, - .. ;

Training the Army in Military Justice and Law of War, by
CPT Jack L. Meyer, Mar. 1984, at 1.

What Commanders Need to Know About Unlawful Com-~
mand Control, by MAJ Larry A. Gaydos & MAJ
Mlchael Warren, Oct. 1986 at 9 '

MILITARY JUSTICE ACI‘

Court of Military Appeals and the Mrhtary Justlce Act of
1983: An Incremental Step Towards Article III Status?,
"'The, by CPT James P. Pottorff, May 1985, at {.

Highlights of the Military Justice Act of 1983 by MAJ
John 8. Cooke, Feb. 1984, at 40. D 3

Overview -of the ‘Military Justice Act of: 1983 Advxsory
Commission Report, An, by CPT Kevin Thomas Loner-
gan, May 1985, at 35.

Post-Trial Submissions to the Convening Authority Under
. the Military Justlce Act of 1983 by Andrew S. Eﬁ'ron,
July 1984 at 59 .

MILITARY ORDERS

Lawfulness of Military Orders, The, by CPT Frederic L.
Borch III Dec 1986 at 47. ' O

MILITARY POLICE CORPS

M111tary Police Corps: Combat Soldier and Investigator,
The, y MAJ John R Beeson, Jan 1984 ‘at26. :

MILITARY RULES OF EVIDENCE see also S
EVIDENCE . .. - o

Admlssrbrhty of Polygraph Results Under the M111tary
‘Rules ‘of Evidence, by LCDR: D M. thhams, Jr., June
1980, at 1. _
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‘Applying MRE 412: Should it be Used at Article 32 Hear-
ings?, by Deborah L. Wood, July 1982, at 13.-

Bodily Evidence and Rule 312, M.R.E., by CPT Davnd A
Schlueter, May 1980, at 35. ‘

C.O.M.A. and the Commander’s Power to Authortze
Searches: A’ New Direction, by CPT. John F. Bender,
July 1980, at 1.

Defending Against the “Paper Case”, by CPT Preston

~ Mitchel], Oct. 1988, at 31.

Deliberative Privilege Under M.R.E. 509, The, by MAJ

- Larry R. Dean, Nov. 1981, at'1. © =

Effective Use of Residual Hearsay, by CPT Mlchael S.
Child, July 1985, at 24. ‘ .

Eyewitness Identification Under the Military Rules of Evi-
dence, by CPT Richard H. Gasperini, May 1980, at 42.
Fourth Amendment Practice and the Military Rules of Evi-

dence, by MAJ Stephen A.J. Eisenberg, May 1980, at 30.

Graymail and Grayhairs: The Classified and ‘Official Infor-
mation Privileges Under the Military Rules of Evidence,
by MAJ Stephen A.J. Eisenberg, Mar. 1981, at 9.

Impeachment by Prior Conviction: Military Rule of Evi-
dence 609, by MAJ Lee D. Schinasi & LTC Herbert
Green, Jan. 1981, at 1.

In Camera Hearings and the Informant Identlfy antleges
Under Military Rule of Evidence 507, by MAJ Joseph A
Wellington, Feb. 1983, at 9.

Introducing Documentary Evidence, by CPT Tlmothy
Raezer, Aug. 1985, at 30. y

Litigating the Validity of Compulsory Urinalysis Inspec-
tions Under Mil. R. Evid. 313(b), by CPT Craig E.
Teller, Mar. 1986, at 41. )

Mental Evaluations of an Accused Under the Military
Rules of Evidence: An Excellent Balance, by MAJ Vm—

" cent P. Yustas, May 1980, at 24.

Military Character: Relevant for All Seasons?, by LTC
James B. Thwing, May 1988, at 39.

Military Rule of Evidence 304(g)—The Corroboratton
Rule, by LTC R. Wade Curtis, July 1987, at 35.

Military Rule of Evidence 313(b), by MAJ William L. Wal-
lis, July 1988, at 52,

Military Rule of Evidence 404(b): An Important Weapon in
the Trial Counsel’s Arsenal by MAJ James B Thwmg,
Jan. 1985, at 46. ‘

Military Rule of Evidence 410 The Pitfalls of Plea Negotia-
tions, by CPT William H. Ibbotson, June 1988, at 32.

Military Rule of Evidence 608(b) and Contradictory Evi-
dence: The Truth-Seeking Process, by CPT Stephen B.
Pence, Feb. 1987, at 30.

Military Rule of Evidence 801(d)(1)}(B): In Search of a Lit-
tle Consistency, by LTC Thomas C. Lane, June 1987, at
33.

Military Rule of Evidence 803(24)(B) and the Available

. Witness, by LTC Ferdinard D. Clervi, Nov. 1986, at 51.

Military Rules of Evidence and the Military Judge, T‘he, by
LTC Herbert Green, May 1980, at 47.

Military Rules of Evidence: An Advocate’s Tool The, by
CPT Lee D. Schinasi, May 1980, at 3.

Military’s Rape Shield Rule: An Emerging Roadmap, The,
by LCDR Stephen Rose & MAJ' Mlchael C ‘Chapman,
Feb. 1984, at 29.

Of Good Faith and Good Law: United States ¥. Leon and
‘the Military Justice System, by COL Francis A. Gllhgan
& CPT Stephen J. Kaczynski, Nov. 1984, at 1.

Previous Acquittals, Res Judicata, and Other Crimes Ev1-
dence Under Military Rule of Evidence 404(b), by MAJ
Alan K. Hahn, May 1983, at 1.

Rape Shield: The Veil Extends to Sentencing, The, by CPT
Robert R. Long, Jr & CPT Stephen B. Pence, Oct. 1987,
at 33.

Rule 302—An Unfalr Balance, by CPT Joseph E. Ross,
Mar. 1981, at §. :

Suppression Motions Under the Mlhtary Rules of Ev:dence,
by MAJ Owen D. Basham, May 1980, at 17.

Tempia, Turner, McOmber and the Military Rules of Evi-

dence: A Right to Counsel Trio with the New Look, by
CPT David A. Schlueter, Apr. 1980, at 1. -

Use of Modus Operandi Evidence in Sex Offense Cases by
CPT Michael S. Child, Feb. 1985, at 30.

MISCONDUCT

A Defense Perspective of Uncharged Misconduct Under
R.C.M. 1001(b)(4): What is Directly Related to an Of-
fense?, by CPT Ralph L Gonzalez, Sept. 1988, at 37.

Military Rule of Evidence 404(b): An Important Weapon in
the Trial Counsel’s Arsenal, by MAJ James B. Thwmg,
Jan. 1985, at 46.

Officer Eliminations—The Emphasis on Quality, by MAJ
" David W. Wagner, Apr. 1984, at S. )

Pretrial Agreement Misconduct Provision: United States v.
Dawson, The, by MAJ Sanford W. Faulkner, Oct. 1981,
at 1.

Uncharged Misconduct, by COL Francis A. Gilligan, Jan.
1985, at 1.

Uncharged Misconduet: Towards a New AStar_ida-r,dvof
Proof?, by LTC James B. Thwing, Jan. 1987, at 19.

Uncharged Misconduct: Dangerous Waters, by CPT Rob-
ert W. Youmans, Aug: 1979, at 1.

Use of Modus Operandi Evidence in Sex Offense Cases, by
CPT Mlchael S. Child, Feb. 1985, at 30.

MISREPRESENTATION

Misrepresentation Exeeption’ to the Federal Tort Claims
Act, by MAJ Russell J. Fontenot, Apr. 1988, at 18.

MOTIONS

Suppression Motions Under the Mllxtary Rules of Evidence,
by MAJ Owen D. Basham, May 1980, at 17.

Waiver of Motions in Pretrial Agreements, by CPT Robert
M. Smith, Nov. 1986, at 10.

MULTIPLICITY

Automatic Teller Fraud and Mu.luphcrty, by CPT Alfred
H. Novotne, July 1985, at 46.

Blockburger Rule: A Trial by Battel, The, by CPT Patrick
J. Cunningham, July 1986, at 57.

Larceny, Forgery, and Multxphclty, by COL Herbert
'Green, May 1987, at 41.

Multlphcxty Under the New Manua! for Courts-Martlal by
 MAJ Joseph S. Uberman, June 1985, at 31.

Multxpllcxty Update, by CPT John J. Ryan, July 1987 at
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Trial Counsel’s Guide to Multlphcnty, by CPT Tnnothy A.
.- Raezer, Apr. 1985, at 21.

-N-
NATIONAL GUARD see also RESERVES

Dlsc1p]1nary Infractlons Involvmg USAR Enhsted Person-
nel: Some Thoughts for Commanders and Judge
Advocates, by MAJ Robert R. Baldwin & MAJ James E.
McMenis, Feb. 1981, at 5.

Tort Claims Arising from Federally Supported Natlonal
Guard Training, by Joseph H. Rouse, Jan. 1987, at 45.
‘Which Comes First, the Army or the Job? Federal Statuto-
ry Employment and Reemployment Protections for the
Guard and the Reserve, by LTC John P I-Ialvorsen,

Sept. 1987, at 14. R

NIGERIA

Judicial System of ngena, The, by MAJ Nannguhan
Madza, July . 1987 at 20.

NONAPPROPRIATED FUNDS

Army NAF Protest Procedure; Time for 2 Change, The, by
MAJ Earle D. Munns, Jr., Sept. 1988, at 30. ,

Home-to-Work Transportation: No Longer What It Used
to Be, by MAJ John Popescu, Apr. 1987, at 4.

In Defense of Army NAF 'Bid Protest Procedures, by Mar-
garet K. Patterson, Sept. 1988, at 34.

New NAF Contracting Regulation, The, by Margaret K.
Patterson, Mar. 1988, at 12. s

NONJUDICIAL PROCEEDING

Defending the Apparently Indefensible Urmalys1s Chent in
Nonjudicial Proceedings, by CPT Ronald W. Seott Nov.
1986, at 55. .

NONJUDICIAL PUNISHMENT

Estelle V. szth and the Booker Inqulry, by CPT Chnsto-
pher Wilson, May 1982, at 9.

NOTICE REQUIREMENTS

Much Ado About Nothmg, by CPT Eva Novak Sept
1987, at 45.

NUCLEAR ACCIDENT

‘National Defense Area by CPT Steven H. Walker, Oct
- 1981, at 8.

- -0-
»OATHS

“Qaths are but Words, and Words but Wmd e Samuel But-
ler, Hudibras, pt. I [1664], canto II, 1.107, by MAJ
Stephen A.J. Eisenberg, May 1981, at 7.

Deliberative anﬂege Under M.R. E.- 509 The, by MAJ
LarryR Dean, Nov. 1981, atI o o

“y
Pr

OPENING S'I‘ATEMENT v

Openmg Statement: An Opportumty for: Eﬂ‘eetwe Defense
Advocacy, by CPT John R. Morris, Sept 1986 at 10.

'OPERATIONAL LAW '

Operational Law and Contingency Planning at-XVIII Air-
bome Corps, by LTC Gera.ld C. Colema.n, Mar 1988 at

Operatlonal Law, Specxal Operatlons, and Reserve Support
by MAJ Rudolph C. Barnes, Jr,, Dec. 1984, at.1,,. . -
Operational Law—A Concept Comes of. Age, by LTC
-David E. Graham, July 1987,at9. .

Planning For Foreign Claims Operations Dunng Overseas
Deployment of Military Forees, by LTC Ronald Warner,
~ July 1987, at 61. L

OPTION YEARS

Exercise of Option Years, by LTC Mlchael ¥ Wentmk
Feb 1987, at 47

ORDERS

Lawfulness of Military Orders, The, by CPT Fredenck L.
Borch III Dec 1986, at 47. ~

-P- -
PAROLE

Army s Clemency and Parole Program in the Correctxonal
. Environment: A Procedural Guide and Analysls, The, by
MAJ Dennis L. Phillips, July 1986 at 18.

ST

PATENTS see also COPYRIGHT =~ B

‘Army Patent Licensing Program, - The, by John H. Raublt-
schek, Mar. 1987, at 44.

Legislative Update'on.DOD Patent and Data nghts, by
- John H. Raubitschek, Jan.'1987, at 32."

Reoent Developments in Government Pateént and Data Pol-

- icy, by John H. Raubltschek Mar 1986 at'57. :

PATERNITY L

Counselmg the Putative Father: A Legal Asmstance Over-
- view to Disputed Patermty, by CPT George R. Brown &
CPT Mark M. Loomis, Oct. 1982 at 1., )

PAY AND ALLOWANCES

Acceptmg the Challenge Congress Reverses McCarty, by

. CPT Timothy J. Grendel}; Nov. 1982, at 19.

DOPMA Correction: Not-a Mere ‘I‘echnicahty, ,b) CPT
~ Thomas Frank England, Aug. 1981, at 7.

DOPMA An In1t1a1 Review, by MAJ Dav1d H Bent, Apr
1981, at 1. ;

.Effective Assistance of Counsel by CPT <John A Schaefer,
Oct. 1983, at 25.

‘Effective Date of Forfeitures Adjudged in Capltal Cases
. Receiving Pay on Death Row, by CPT Michael E. Pfau
& CPT Eugene R. Milhizer, Feb. 1983, at 27. - v
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Legislative and Judicial Developments Under the Uni-
formed Services Former Spouses’ Protection’ Act, by
Emily Daniel, Jan 1984, at 1.

McCarty v. McCarty: The End or the Beginning?, by LTC
George Kalinski & CPT Timothy J. Grendell Avg.
1981, at 18.

McCarty v. McCarty: Retroactrve? by CPT Jack F. Nevin,
Sept. 1982, at 14.

McCarty v. McCarty: What Does the Future Hold?, by CPT
-Jack F. Nevin, June 1981, at 12.

Mullen v. United States: The Effect of Readjustment or Sev-
erance Pay on Eligibility for. Subsequent Retlrement Pay,
by CPT Mark P. Ort, Apr. 1984, at 15.

Pouring Salt on Government Garnishment Liability: The
Supreme Court Reverses Morton, by MAJ Charles W.
Hemingway, Aug. 1984, at 1.

Survivor Benefit Plan The, by MAJ erham C. Jones, Oct.
1984. at 1.

Your Rights as a Reservist if Disabled While Performing
Military Duties, by COL Charles E. Black, Nov 1982, at
10.. :

P‘ERFORMA’NCE SPECIFICATIONS
Performance Specifications in Commercial Actrvrty Con-
tracts, by MAJ Crarg S Clarke, Sept. 1984, at 14.

PERJURY

Client Perjury: Practical Suggestions for Defense Counsel
by CPT Alan D. Chute, Mar. 1986, at 52.

Client Perjury: A Guide for Military Defense Counsel by
CPT Lawrence A. Gaydos, Sept. 1983, at 13. ’

PERSONNEL

Recognizing Personal Servrces Contracts, by CPT Karen S.
Byers, Jan. 1983, at 8.

PERSONNEL CLAIMS ACT

Proper Claimants Under the Personnel Clarms Act, by
‘Robert A. Frezza, July 1988, at 69

PERSONNEL, ENLISTED

“Fraternization” and the Enlisted Soldrer Some Consrdera-
tions for the Defense, by CPT Karen S. Davis, Oct. 1985,
at 27.

Determining Unit “Membership” for. Appointment of En-
listed Personnel to Courts-Martial, by CPT Richard P.
Laverdure & CPT Charles S. Arberg, Aug. 1984, at 15..

Disciplinary Infractions Involvmg Active Guard/Reserve
. Enlisted Soldiers: Some Thoughts for Commanders.and
Judge Advocates, by LTC Robert R. Baldwin, Mar.
1986, at 7.

Disciplinary Infractions Involving USAR Enlisted Person-
nel: Some Thoughts for Commanders and Judge
“Advocates, by MAJ Robert R. Baldwin & MAJ James E.
McMems, Feb. 1981, at 5.

Dlscrplmary Infractions Involving USAR Enlisted Person-
‘nel: Some Thoughts for Commanders and Judge

" Advocates, by LTC Robert R. Baldwin & MAJ James E.
McMenis, Mar. 1984, at 10

Warrant Oﬂicer and Enlisted Specialty Training Update, by
CwW4 Calvm R Haynes, July 1988 at 74 s

PERSONNEL, FEDERAL

Absolute Immunity for State Law Torts Under Westfall v.
Erwin: How Much Discretion is Enough? by CPT Ka.rl
R. Rabago, Nov. 1988, at 5.

Adverse Action Arbitration in the Federal Sector: A
Streamlmmg of the Appellate Procedures?, by MAJ Phil-
ip F. Koren, Mar. 1984, at 38.

City of Ph:ladelphia v. John E. Bullion—The Federal En-
clave is Not a Sanctuary, by: CPT Stewart M Weintraub,
Jan. 1980, at 15.

Defense of Adverse Actions Against Federal Civilian Em-
ployees Occasioned by the Revocation of a Security
Clearance, by CPT Michael G. Gallagher, June 1983, at
18,

Informal Resolution of Unfair Labor Practice Compla.mts
by MAJ William G. Jones, Nov. 1983, at 26.

Judicial Review of Federal Sector Adverse Action Arbitra-
tion Awards: A Novel Approach by MAJ Philip F,
Koren, Nov. 1984, at 22. . ‘

Model of Management-Employee Relations/Labor
Counselor Cooperation, A, by CPT William Paul Harbig
& Joseph B. Tarulli, Jan. 1987, at 15.

Neutrality Doctrine in Federal Sector Labor. Relations,
The, by CPT George A.B. Peirce, July 1983, at 18.

Prlvrlege Against Self-Incrimination of the Public Employ-
ee in an Investigative Interview, The, by Luther G. Jones
III Nov. 1985, at 6.

Probatronary and Excepted Service Employee Rrghts in
Disciplinary Actions in the Wake of Cleveland School
Board v. Loudermill, by MAJ Gerald A. St. Amand, July
1985, at 1.

Procedural and Substantive Guide to Civilian Employee
Discipline, A, by MAJ Gerard A. St. Amand, Dec. 1986,
at 6.

Service of Process on Government Officials Made Easy: Re-
- cent Changes to the Federal Rules of Civil Procedure, by
MAJ Calvin M. Lederer & CPT Thomas R. Folk, May
1983, at 23.

Strike Activity in the Federal Sector The Management Re-
sponse, by CPT Gregory T. Einboden, June 1984, at 35.
Union Representation of Federal Employees at “Formal
_ Discussions” and “Investigative Examinations”, by CPT

John T. Burton, June 1980, at 14.

Weingarten: An Analysis of the Impact of New Develop-
ments on the Federal Sector, by MAJ Robert M
McConnelt, June 1984, at 30.

Workman’s Compensation and the Overseas Crvrllan Em-
ployee—A New Development, by LTC Ronald A.
Warner, Nov 1986, at 71

PERSONNEL, MILITARY

ANCOES Selectron and Board Reflections, by MSG Robert
L. Williams, Aug. 1979, at 31.

Bill of Rights and Service Members, The by COL Francis
A. Gilligan, Dec. 1987, at 3.

Discharge Clemency After Appellate Review, by MAJ Jack
F. Lane, Jr., Dec. 1978, at 5.

Dual Compensatron and the Moonlighting Military Doctor,
by CPT Scott C. Black, Sept. 1985,:at 3. ’

Lex Non Scripta, by CPT Stephen B. Pence, Nov 1986, at
32.
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Reductions for Inefficiency: An Overlooked Tool, by MAJ

Gregory O. Varo, Jan. 1979, at 14. .
Religion and the Military: Recent Developments, by MAJ
Thomas R. Folk, Dec. 1985, at 6.

PERSONNEL, OFFICER

DOPMA Correction: Not a. Mere Techmcahty, by CPT
Thomas Frank England, Aug. 1981, at 7.

DOPMA: An Initial Review, by MAJ David H. Bent, Apr.
1981, at 1.

Managing Your Cateer in the Computer Age, by MAJ
Sharon E. Best, June 1980, at 23..

Officer Eliminations—The Emphasis on Quality, by MAJ
David W. Wagner, Apr. 1984, at 9. '

Officer Eliminations: A Defense Perspective, by CPT Ron-
ald K. Heuer, Aug. 1987, at 38.

PLEAS

Defense Concessions as a Trial Tactic, by CPT Joseph A.
Russelburg, Sept. 1983, at 22.

Guilty Pleas in the Absence of Jurisdiction—An Unan-
swered Questlon, by MAJ Charles L. Schwabe, Apr.
1979, at 12.

Last Ditch Defense: Necessity and the Choice of Evils, The,
by MAJ Marion E. Wmter & Gordon R. Lmdeen 111,

-~ Dec. 1985, at 33.

Military Rule of Evidence 410: The Pitfalls of Plea Negotia-

“‘tions, by CPT William H. Ibbotson, June 1988, at 32.

Not Guilty—Only by Reason of Lack of Mental Responsi-
bility, by MAJY Harry L. Williams, Jr., Jan. 1987, at 12.

Practical Considerations of United States v. Holt: Use of the
Accused’s Answers During the Providence Inquiry as

" Substantive Evidence, by CPT James L. Pohl, Nov. 1988,
at 20.

Pretrial Agreement Misconduct Provision: United States v.
Dawson, The, by MAJ Sanford W, Faulkner, Oct. 1981,
at 1.

Prowdence Inquiry: Counsels’ Continuing Responsibility to
 Their Clients, by MAJ E. V Kelley, Jr., Sept 1986, at
13.

Providence Inquiry: Trial Counsel’s Role, The, by CPT
‘Randy V. Cargill, June 1988, at 42. ° '

United States v. Holt: The Use of Providence Inquiry Infor-

' mation During Sentencing, by CPT Jody M. Prescott,

© Apr. 1988, at 34.

POLYGRAPH

AdmlSSIblllty of Polygraph Results ‘Under the Mlhtary
Rules of Evrdence. by LCDR D.M. Williams, Jr., June
..1980, at 1.

Innocent Man: The Accused Who Passes the Polygraph,
An, by CPT Donna Chapin Maizel, June 1985, at 66.

United States v. Gipson: A Leap Forward or Impetus for-a
Step Backward?, by CPT Randy V. Carglll Nov. 1988
at 27,

Umted States v. Gipson: Out of the Frye Pan, Into the Fire,
~ by MAJ' Cralg P. Wlttman, Oct. 1987 at 11. \

POSSE COMITATUS ACT

Issues Raised in the Prosecution of an Undercover Fence
Qperation Conducted by the US Army Criminal Investi-

. gation Command, by MAJ Stephen Nypaver 1II, Apr.
1982, at 1.

Recent Developments Relating to the Posse Comitatus Act,
by MAJ Robert E. Hilton, Jan. 1983, at 1.

POST-TRAUMATIC STRESS DISORDER

“Vietnam Syndrome” Defense:' A “G.I. Bill of Criminal
Rights”?, The, by Samuel Pyeatt Menefee, Feb. 1985, at
1. S ‘

POST-TRIAL

Army’s Clemency and Parole Program in the Correctxonal
Environment: A Procedural Guide and Analysis, The, by
MAY Dennis L. Phillips, July 1986, at 18. = . .

Discharge Clemency After Appellate Rewew, by MAJ J ack
F. Lane, Jr., Dec. 1978, at 5. ‘

Ineffective Assistance During the Post-Trial Stage, by CPT
Stephanie C. Spahn, Nov. 1986, at 36.

Post-Trial Proceedings, by MAJ Jerry W. Peace, Oct. 1985
at 20.

Post-Trial Processing, by CPT Joseph E. Ross, Feb. 1982
at 23..

Post-Trial Submissions to the Convening Authority Under
the Military Justice Act of 1983, by Andrew S. Eﬁ'ron,
July 1984, at 59.

Relief From Court-Martial Sentences at the United States
Disciplinary Barracks: The Disposition Board, by CPT
John V. McCoy, July 1986, at 64.

Some Goode News and Some Bad News, by MAJ Adrian J.
Gravelle, Feb. 1979 at 1. )

PRETRIAL AGREEMENTS - SRR

=

Attackmg Stlpulatlons of Fact Required by Pretrial Agree-
ments, by LTC Dayton M. Cramer, Feb. 1987, at 43.

Crowley: The Green Inquiry Lost in Appellate Limbo, by
CPT Glen D. Lause, May 1979, at 10.

Pretrial ‘Agreement Misconduct Provision: United States v.
Dawson, The, by MAJ Sanford W. Faulkner, Oct 1981,
at 1.

Stipulations of Fact and the Military Judge, by COL Her-
bert J. Green, Feb. 1988, at 40.

Waiver of Motions in Pretrial Agreements, by CPT Robert
M. Smith, Nov. 1986, at 10. v

PRETRIAL CONFINEMENT see also PRETRIAL
RESTRAINT - :

Admlmstratlve Credit for Pretnal Restrlctlon, by CPT J.
Andrew Jackson, Nov. 1985, at 35.. "

Pretrial Restraint and Pretnal Confinement, by MAJ Pat-
rick Finnegan, Mar. 1985, at 15.

Remedies for Secondary Picketing at Defense Installatlons,
- by W.F. Finnegan, June 1983, at 1. ‘

USAREUR Military Magistrate Program, by MAJ Charles
E. Trant, Jan. 1986, at 38.

PRETRIAL PREPARATION S L o

Eye of the Maelstrom: Pretrial Preparatlon of Chxld Abuse
Cases, Part I, by MAJ James B. Thwing, May 1985 at_
25.

Eye of the. Maelstrom Pretnal Preparatlon of Chﬂd Abuse .
Cases, Part II, by MAJ James B, Thwing, June 1985, at
46.
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PRETRIAL PUNISHMENT

Right to be Free From Pretnal Punishment, The, by MAJ
Kenneth H. Clevenger, Mar.. 1986, at 19.

. PRETRIAL RESTRAINT, see also PRETRIAL
CONFINEMENT

Administrative Credlt for Pretrial Reetriction, by"‘CPT' J."

Andrew Jackson, Nov, 1985, at 35.
Remedies for Secondary Picketing at Defense Installatlons,
by W F. Fm.negan, June 1983, at 1. ‘ v

PREVENTIVE LAW

Preventlve Law by Handout, by MAJ Mark E. Sulhvan,
May 1984, at 29,

Preventive Law: The Genuine Artrcle, by MAJ Mark E
Sulhvan, Sept 1984, at 35. .

PRIVACY

Right to Fmanc1a1 anacy Act: Tool to Investrgate Fraud
. and Discover Fruits of Wrongdoing, The, by Mary C.
Hutton, Nov. 1983, at 10.

PROBABLE CAUSE see also SEARCH AND
SEIZURE

Citizen Informant, The, by LTC Herbert Green, Jan. 1982
at 1.

Present But Unartnculated Probable Cause to Apprehend v

by CPT Kenneth H. Clevenger, Nov. 1981, at 7.
Probable Cause for “‘Shakedown” Generalized Barracks
Searches, by CPT Peter D. P. Vint & Jeﬂ'rey Fayer, May
1986, at 32.
Salvaging the Unsalvable Search: The Doctrine of Inevita-

at 1.

PROBATION

Do Not Pass Go; Do Not Collect $200 . Your Suspend-
ed Sentence Has Been Vacated Pursuant to Article 72
UCM]J, by MAJ Stephen A.J. Ersenberg, Jan. 1,9,80 at 5.

PROCUREMENT see also CONTRACI‘S

ALook at the Army Contract Adjustment Board by LTC
Daniel A. Kile, Jan. 1979, at 15.

An Even Funnier Thing Happened at the Forum, by LTC
Robert M. Nutt, Dec. 1978, at 8.

Attacklng Fraud, Waste, and Abuse at the Installation Lev-
el: A Model, by MAJ Steven M. Post & MAJ Thomas 0
-Mason, Oct. 1986, at 18.

Automatic Data Processing Equipment Acqursmon, by
CPT Mark W. Reardon, Aug. 1984, at 19. o

CITA Program—TIts Implication for Army Lawyers, The,
by LTC Ronald P. Cundick, Sept. 1979, at 1.

Competition in Contracting Act of 1984, The, by MAJ
Roger W Comelxus & CPT Robert L. Ackley, Jan 1985

at 31.

~ DIVAD Procurement ‘A Weapon System Case Study, The,

by MAJ Michael H. Ditton, Aug. 1988, at 3.

Implementmg a Procurement Fraud Program: Keeping the -

~Contractors Honest, by CPT Vincent Buonocore, June
1987, at 14.

. ble steovery, by CPT Stephen J. Kaczynskr Aug. 1982,

Recent Developments in Contract: Law—1986 in Review, .
by MAJ M. Devon Kennerly, MAY Raymond C. Mc-
- Cann, MAY W. Eric Pedersen, & MAJ Steven M. Post,
Feb. 1987, at 3.

Recent Developments in Contract Law—l987 in Review,
Instructors Contract Law Div., Feb. 1988, at 3. :
Spinning Straw from Gold—The AS.B.C.A. Expands Ju-
risdiction, by MAJ Stephen Al Ersenberg, Nov. 1978, at

18.

Takrng the Offensive Wrth the Procurement Fraud Divi-
sion, by COL Donald A. Deline, June 1987, at 11. :

Trade Agreements Act—Installation Procurement and In-
ternational Government Acquisition Law, The, by MAJ
Julius Rothlein & Steven L. Schooner, Sept. 1983, at 1.

Unabsorbed Overhead in Government Cdntracts, by CPT.
Wlllram S. Key, Sept 1979, at 29. '

PRODUCI‘S LIABILITY

Products Liability—A. Source of Recovery, by MAJ Phrllrp
L. Kennerly, July 1987, at 13.

PROFESSIONAL RESPONSIBILITY see a]so
ETHICS

ABA Informal Opmron 1474 and the’ Proposed Rules of
Professional Conduct: Some Ethical Aspects of Military
Law Practice, by COL William S. Fulton, Jr., Mar. 1982,
at 1.

Case of the Famous Client: Effects of the Media on Etlucs, :
Influence, and Fair Trials, The, by MAJ Jack B Patnck
May 1988, at 24.

Client Perjury: A Guide for Military Defense Counsel, by
CPT Lawrence A. Gaydos, Sept. 1983, at 13. :

Effective Assistance of Counsel: Conflicts of Intérests and
Pretrial Duty to Investigate, by CPT Robert Burrell,
June 1986, at 39. .

Ethics in Action: The ARPC Apphed by LTC Mrchael C
Denny, Nov.. 1988, .at 31, -

Lawyer Referral . . .-Do’s and Taboos, by. Mark E Sulh-
van, June 1988, at 18

Proposed Rules of Professional Conduct: Critical Concerns
for Military Lawyers, The, by CPT Donald L. Burnett,
Jr., Feb. 1987, at 19.

Prosecutonal Power, Abuse, and Mlsoonduct by CPT WIl-
liam J. Kilgallin, Apr. 1987, at 19, ;

SJA as the Commander’s Lawyer: A Reahstrc Proposal
The, by CPT Lawrence A. Gaydos, Aug. 1983, at:14. "

PROMPT PAYMENT ACT - -

Prompt Payment Act: Increased Interest Liability for the
Government, The, by ‘CPT Michael H. Ditton & CPTﬂ
John T. Jones, Jr., Nov 1982 at 24

PROPERTY

Accepting the Challenge: Congress Reverses McCarty by
CPT Timothy J. Grendell, Nov. 1982, at 19. :

Duty to Warn Trespassers on Army Lands, by Joseph
Rouse, Sept. 1986, at 50.

McCarty v. McCarty: The End or the Begmnmg? by LTC
George Kalinski & CPT Trmothy J. Grendell Aug.
1981, at 18.-

McCarty v. McCarty: Retroactive?, by CPT Jack F. Nevin,
Sept. 1982, at 14.
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McCarty v. McCarty: What Does the Future Hold? by CPT.

Jack F. Nevin, June 1981, at 12.

Property Accountability: Revised AR 735—11 by MAJ
Theodore B Borek Mar. 1979, at 1

PROTOCOLS

Impact of Artxcle 82 of Protocol I to The 1949 Geneva
Conventions on the Organization and Operat.lon of a Di-

-"vision SJA Oﬂice, The, by CPT Mlchael C Denny, Apr.
1980, at 14.”

Updatmg the Geneva Conventrons The 1977 Protocols by
" CPT Geoﬁ‘rey Damarest, Nov. 1983, at 18. ‘

PUERTORICO R

Considerations on the Preparation of Wills for Domicil-
liaries of Puerto Rico, by CPT Claundio F. Gnocchi, Jan.
1983 at 20

T

PUNISHM ENTS

Defense Counsel’s Guide to Fines, A, by MAJ Mlchael K.
Millard, June 1987, at 34.

School of the Soldier: Remedial Training or Prohibited

Pumshment? The, by CPT Stephen J. Kaezynskr June

1981 at 17
SRR oo TR

RACE RELATIONS |

Long Way Since Houston: The Treatment of Blacks in the
Military Justice System, A by COL Ned E. Felder, Oct.
1987 at 8 ' :

RANDOLPH SHEPPARD AC'l‘

Randolph Sheppard Act A Trap for the Unwary Judge
-~Advocate, The, by CPT Lawrence A. Gaydos, Feb 1984 ‘

at 21

RAPE '

Applying MRE 412: Should it be Used at Article 32 Hear-,

" ings?, by Deborah L..Wood, July 1982, at 13.

Complainant’s . Credibility: Expert. Testimony ‘and Rape
Trauma Syndrome, The, by CPT :Thomas J. Feen¢y,
Sept. 1985, at 33. A

Death—An Excessive Penalty for Rape of a Child?, by
. LTC Robert T. Jackson, Jr., Sept. 1986, at 37. ‘

Eﬂ'ectlve Use of Rape Trauma Syndrome, by CPT Mlchael
S. Child, Oct. 1985, at 11. .

Military’s Rape Shield Rule: An Emerging Roadmap, The,

by LCDR Stephen Rose & MAJ Michael C."Chapman,

Feb. 1984, at 29.

Mistake of Fact: A Defense to\Rape, by CPT Donna L ‘

Wllkms, Dec. 1987, at 24 ]

Rape Shield: The Veil Extends to Sentencmg, The, by CPT
~Robert R. Long, Jr. & CPT Stephen B. Pence, Oct. 1987,
.at 33.

Rape Trauma Syndrome Modlfymg the Rules ‘in Rape
. Prosecution Cases, by CPT Maurice Portley, Nov. 1983
at 1.

Use of Modus Operandi Evidence in Sex Offense Cases, by
CPT Michael S. Child, Feb. 1985, at 30.

RECRUITMENT

Recruiter Reliefs, by CPT Daniel P. Bestul Mar 1987 at
42,
Russo Revrtahzed by MAJ Joseph E Ross May 1983 at 9

REDUCTIONS, see also PERSONNEL

Precluding the Automatic Apphcatlon of the Admlmstra-
tive Reduction Provision of Article 58a, _UCMJ in
Courts-Martial, by CPT Kathy J.M:. Peluso, Nov. 1988,.
at 34,

Reductions for Inefficiency: An Overlooked Tool by MAJ
Gregory 0. Varo, Jan 1979, at 14.

RELIGION

Military, Religion, and Judicial Review: The Supreme
Court’s Decision in Goldman v. Wemberger, The, by
MAJ Thomas R. Folk, Nov. 1986, at 5. ‘

Religion and the Military: Recent Developrnents, by MAJ
Thomas R. Folk, Dec. 1985, at 6,

Religious Accommodation in the Military, by MAJ Duane
Zezula, Jan. 1987, at 3. ‘

REPORTS OF SURVEY

Recent Report of Survey Developments, by MAJ Ward D.
" King, Jr., July 1985, at'11.

Reports of Survey A Practitioner’s Gulde by MAJ\Ward
- D. King, Jr., June 1984, at 1.

RESERVES, see also NATIONAL GUARD ‘ oo

Disciplinary Infractions Involvmg ‘Active Guard/Reserve
Enlisted Soldiers: Some Thoughts for Commanders and
Judge Advocates, by LTC Robert R. Baldwm, Mar
1986, at 7. ‘

Disciplinary Infractions Involving USAR Enhsted Person-,,
nel: Some Thoughts for Commanders and Judge
“ Advocates, by LTC Robert R. Baldwin & MAJ James E.
McMenis, Mar. 1984, at 10.

Disciplinary Infractions Involving USAR Enhsted Person-
nel: Some Thoughts for Commanders and Judge
Advocates, by MAJ Robert R. Baldwin & MAJ James E ‘
McMenis, Feb. 1981, at 5. ,

Management of Your IMAs, by LTC ‘William O. Gentry.
June 1987, at 52.

Military Justice Within the Reserve Components A New,
. Chapter in RC Dealings with the UCMJ, by LTC Carl
T. Grasso, Oct. 1988, at 64.

Mobilization of Reserve Forces and Legal Assrstance, by.
MALJ John J. Copelan, Apr. 1987, at 6.

Operatlonal Law, Special Operations, and Reserve Support x
by MAJ Rudolph C. Barnes, Jr., Dec. 1984, at 1.

Opportumtles and Pitfalls for the ARCOM SJA,vrby COL
*Charles E. Brant, Mar. 1981, at 1.

Reserve Component Jurisdiction: New Powers for the Re-
-.serve Component Commander and New Responsibilities
" for the Reserve Component Judge Advocate, by MAJ
.. Harry L. Williams, Jr., July 1987, at §.

Rcserve Component Promotions Update, by Mark Foley,
Nov. 1988, at 50.
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Servicemen’s Group Life Insurance: An Extra Layer of
Protection for Reserve Component Personnel by MAJ
Robert R. Baldwin, June 1982, at 16: :

TIAGSA: From 22,000 Miles High, by COL Ben_]amm A
Sims, Aug. 1988, at 53.

Tapping Reserve Manpower Through Training Programs,
by COL Benjamin A. Sims & LTC William O. Gentry,
Sept. 1988, at 64.

Which Comes First, the Army or the. Job? Federal Statuto-
Iy Employment and Reemployment Protections for the
Guard and the Reserve, by LTC John P. Halvorsen,
Sept. 1987, at 14,

RESERVES, see also National Guard

Your Rights as a Reservist if Disabled While Performmg
Military Duties, by COL Charles E. Black, Nov. 1982, at
10. : ,

RETIREMENT

Accepting the Challenge: Congress Reverses McCarty, by
CPT Timothy J. Grendell, Nov. 1982, at 19.

DOPMA Correction: Not a Mere Techmcallty, by CPT
Thomas Frank England, Aug. 1981, at 7.

McCarty v. McCarty: Retroactive?, by CPT Jack F. Nevin,
Sept. 1982, at 14. -

M ullen v. United States: The Effect of Readjustment or Sev-
" erance Pay on Eligibility for Subsequent Retlrement Pay,
- by CPT Mark P. Ort, Apr. 1984, at 15. :

RETRAINING BRIGADE

U.S. Army Retrammg Bngade A New Look, The, by CPT
John L. Ross & MAJ Charles A. anmerman, June
1979, at 24.

Distant Replay: Retrial of Charges After Appellate Dismis-
sal, by CPT James M. Hohensee, Dec. '1987,’ at 22,

s
SAN REMO

Report from San Remo. by MAJ James A, Burger, Apr
1979, at 9

,SEARCH AND SEIZURE see also FOURTH |
AMENDMENT

“Good Faith” Exception to the Commander’s Search Au-
thorization: An Unwarranted Exception to 4 Warrantless
Search, The, by CPT Frank W. Fountam, Aug. 1988 at
29.

“Oaths are but Words, and Words but Wind.” Samuel But-
ler, Hudibras, pt. II [1664], canto II, 1.107, by MAJ
Stephen A.J. Eisenberg, May 1981, at 7.

Administrative Inspections in the Armed Forces After New
York v. Burger, by CPT Jeffrey D. Smith" Aug. 1988, at
9.

Administrative Intrusrons, by MAJ Ernest F. Peluso, Sept
1985, at 24.

American Presence at Foreign Searches, or “Trust Us,
We're Here to Help You”, by CPT Stephen W.: Bross,
Oct. 1987, at 43.

Article 31 and the Involuntary Seizure of Body Fluids, an
Inquiry Into the Vitality of United States V. Ruzz, by
- LTC Herbert Green, May 1981, at 1. .

Be It Ever So Humble, There’s No Place Like Home, by
-MAJ Stephen A.J. Eisenberg, Feb. 1980, at 28.

Bodlly Evidence and Rule 312, M.R.E,, by CPT Davrd A.
‘Schlueter, May 1980, at 35.

‘C O.M.A. and the Commander’s Power to Authorize
Searches: A New Drrectron, by CPT John F Bender,
July 1980, at 1.

Canine Narcotics Detection in the Military: A Contmumg
Bone of Contention?, by CPT James P. Pottorlf Jr, July
1984, at 73.

Citizen Informant, The. by LTC Herbert Green, Jan.' 1982
at 1.

Court of Military Appeals at a Glance, The, by MAJ Glen
D. Lause, May 1981, at 15.

Dunaway v. New York: Is There a Military Application?, by
CPT Elizabeth W. Wallace, Oct. 1988, at 16.

Everything You Always Wanted to. Know About Terry
~ Stops—But Thought It Was a Violation of the Fourth
Amendment to Stop Someone and Ask by MAJ Wayne
E. Anderson, Feb. 1988, at 25.

Examining the “Good Faith” Exception to the Exclusion-
ary Rule and Its Application to Commanders’ Search
Authorizations, by CPT Michael L. Stevens, June 1986,
at 55.

Fourth Amendment Practice and the Mllrtary Rules of Ev1-
- dence, by MAJ Stephen A.J. Eisenberg, May 1980, at 30.

Gate-Search: Breaches in the Castle’s Fortifications?, The,
by MAJ Stephen A.J. Eisenberg & CPT Lawrence P. Le-
vine, Sept. 1979, at 5.

Hell Hath No Fury Like . . . A Hostile Third Party Grant-
ing Consent to Search, by MAJ Stephen A.J. Eisenberg,
May 1979, at 1.

In Search of the Automobile, by MAJ Emest F. Peluso,
Jan. 1986, at 23.

Inevitable Discovery—Reprise, by CPT Stephen J. Kaczyn-
ski, Mar. 1983, at 21.

Investigative Detentions for Purposes of Fmgerprmtmg. by
LTC David A. Schlueter, Oct. 1988, at 10. .

Military Rule of Evidence 313(b), by MAJ erlxam L. Wal-
lis, July 1988, at 52.

Nix v. Williams and the Inevitable Drscovery Exception to
the Exclusionary Rule, by CPT Stephen J. Kaczynskl,
Sept. 1984, at 1.

Permrssrble Law Enforcement Dlscretlon in Admuustratrve
" Searches, by MAJ Wayne E. Anderson, Sept. 1987, at 26.

‘Piercing the “Twilight Zone™ Between Detention and Ap-

prehension, by. MAJ James B. Thwing & CPT Roger D
Washington, Oct. 1986, at 43. -

Present But Unarticulated Probable Cause to Apprehend,
by CPT Kenneth H. Clevenger, Nov. 1981, at 7.

‘Probable Cause for “Shakedown” Geéneralized Barracks
Searches, by CPT Peter D. P. Vint & Jeﬁ'rey Fayer May
1986, at 32. -

Problem of Custodial Questlomng After Dunaway v. New
York, The, by CPT Timothy J. Grendell, Sept. 1980, at 8.

Salvaging the Unsalvable Search: The Doctrine of Inevita-
ble Discovery, by CPT Stephen J. Kaczynski, Aug. 1982
-at 1. ‘

Search and Serzure—Sltuatrons Where the Fourth Amend-
ment Does Not Apply: A Guide for Commanders and

i+ Law Enforcement Personnel by MAJ Gary J. Holland
June 1988, at 57. ‘
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Standtng Revmted by LTC Francrs A. thhgan, Aug
. 1979, at-20.:. ..

Stop, Look and Arrest ‘Em, by CPT Ttmothy J Grendell

- Sept. 1979, at-15., -

USAREUR M:htary Maglstrate Program, by MAJ Charles
E. Trant; Jan. 1986, at 38. : :,

Uncharged Misconduct on Sentencing: An Update, by CPT
- Stephen W. Bross, Feb. 1986, at 34. :

Umted States .v. Ezell: Is the Commander A Magrstrate?
Maybe, by CPT John S. Cooke, Aug. 1979, at 9.

-Update on Fourth Amendment Coverage .Issues—Katz Re-

.. visited; by MAJ Wayne E.:Anderson, Mar. 1987, at 9.

What’s Good for the Goose is Good for the Gander—
- Court-Martial Procedure in Light of Franks v. Delaware,
by MAJ Stephen Al Elsenberg, Dec. 1978 at 1,

SECURITY

‘“Secret Trials”; A’ Defense Perspecttve, by CPT Debra D.
Stafford, Apr 1988, at 24.

Installatlon Commander Versus an Aggressive News Media
“ in‘an On-Post Terrorist Incident: Avoiding the Constitu-
tional Collision; The, by CPT Porcher L. Taylor 111,
Aug. 1986, at 19.

Natlonal Defense ‘Area, by CPT Steven H Walker, Oct.
1981 at 8 e

SECURITY CLEARANCE o

Defense of Adverse Actlons Agamst Federal Ctvxhan Em-
- 'ployees  Occasioned by the Revocation of a Security
. Clearance, by CPT Michael G Gallagher, June 1983, at
18. ‘

SELF-ADVOCACY .-

Client as Advocate in Nonjudxcral and Admmlstratlve Pro-
v ceedmgs, The, by CPT Ronald w. Scott, Sept 1987 at
49.

SELF-INCRMINATION

Arttcle 31 and the Involuntary Sexzure of Body Flutds,
- Inquiry Into the Vitality of United States v. Ruzz, by
LTC Herbert Green, May 1981, at 1. -

Arttcle 31(b)—A New Crop in a Fertile Freld by CPT 1.
“Frank Burnette, Apr./1986, at 32."
Article 31, UCMJ and Compelled Handwntmg and Voxce
Exemplars, by MAJ John R. Howell, Nov. 1982, at 1.
Burger Court’s Counter-Revolution in Criminal Procedure:
The Recent Decisions of the United States Supreme
. Court, The, by Charles H. Whitebread, June 1985, at 1.
Confessrons and Corroboration: Don’t. Let the “Corpus
¢ Deliciti” Climb. Out of the Coffin, by CPT Robert D.
Higginbotham,.Nov. 1979, at 6. =~

Court of Military Appeals at a Glance, The, by MAJ Glen

- D. Lause, May 1981, at 15..

Interlocking Confessions in Courts Martial, by CPT James
- H. Weise, Aug.-1982, at 11.. . =

Invited Comment on a Defendant's Refusal to Testlfy in
- the Wake of :United States v. Robmson, .by CPT Joseph P.
Falcone, Aug. 1988, at 24. = .

antlege Against Self-Incrimination of the Public Employ-
_ee in an Investigative Intemew, The, by Luther G. Jones
.III, Nov. 1985, at 6. : .

Probatlonary and Excepted Servrce Employee R;ghts in
Disciplinary Actions in the Wake of Cleveland School

ADo Not Pass Go; Do Not Collect $200 .

Board v. Loudermill, by MAJ Gerald A St Amand July
1985, at 1. .

Rrght to Sllence, the RJght to Counsel and the Unrelated
Offense, The, by CPT Annamary Sulhvan Mar 1987 at
30.

Rule 302—An Unfarr Balance, by CPT Joseph E Ross,
:Mar. 1981, at 5.

Use of Compelled Testxmony in Mthtary Admmtstrattve

- Proceedings, by CPT Thomas R. Folk, Aug. 1983, at 1.

‘Will the Suspect Please Speak Into the Microphone?,’ by

CPT Robin L. Troxell & CPT Todd M Balley, May
1987, at 46.

A Defense Perspective of Uncharged Misconduct Under
- R.C.M. 1001(b)(4): What is Directly Related to an Of-
fense?, by CPT Ralph L. Gonzalez, Sept. 1988, at 37.

Administrative Credit for Pretrial Restnctton, by CPT J.
Andrew Jackson, Nov. 1985, at 35.

Army’s Clemency and Parole Program in the Correcttonal
Environment: A Procedural Guide and Analysrs, The, by
‘MAJ Dennis L. Phillips, July 1986 at 18.

Blockburger Rule: A Trial by Battel, The, by CPT Patnck

_ J. Cunningham, July 1986, at 57. ‘

Death—An Excessive Penalty for Rape of a Chlld? by
LTC Robert T. Jackson, Jr., Sept.- 1986, at 37. S
Defense Counsel Strategies for Dealing With a Chent’s Pri-
or Conviction at Trial, by CPT George B. Thompson,

Jr., Aug. 1986, at 66.

Defense Counsel’s Guide to Competency to Stand Trial, by
,CPT Margaret A. McDevitt, Mar. 1988, at 33.

. Your’ Suspend
‘ed Sentence Has Been Vacated Pursuant to" Article 72
UCMI!, by MAJ Stephen A.J. Eisenberg, Jan. 1980, at 5.

Effective Assistance of Counsel During Sentencing, by MAJ
"Eric T. Franzen & Perry Oei, Oct. 1986, at 52. -

Equitable Acquittals: Prediction and Preparation Prevent

Post-Panel Predicaments, by MAJ Michael R. Smythers,’
"Apr. 1986 at 3.

Evidence of Rehabilitative Potential and Evidence in Ag-
gravation: Misused and Abused, by CPT Lida A.S.
Savonarola, June 1987, at 25.

General Deterrence Arguments, by MAJ Owen Basham,
-~ Apr. 1979, at 5.-

How Aggravating Can You Get? The Expanded Bounda-
ries for Admission of Aggravation Evidence Under
R.C.M. 1001(b)(4), by CPT Michael S Chlld Feb 1986
at 29..

Issues in Capital Sentencmg, by LTC Robert T. Jackson,

July 1986, at 54.

Methodology for Analyztng Aggravatlon Evrdence, A, by
MAJ Larry A. Gaydos & MAJ Paul Capofari, July 1986,
até.,. . .

Post Convrctton Remedtes, by CPT Mary C Cantrell July
1988, at 38. ’

Practical Conmderatrons of Umted States v. Holt: Use of the

.. Accused’s Answers During the Providence Inquiry as

Substanttve Evrdence, by CPT James L. Pohl, Nov. 1988,
- at 20, , § ,
Precludmg the Automatlc Apphcatlon of the Admmlstra-

. tive Reduction' Provision .of. Article 58a, UUCM]J in

- Courts-Martial, by CPT:Kathy J.M, Peluso, Nov 1988
at 34, L
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Rape Shield: The Veil Extends to Sentencing, The, by CPT
Robert R. Long, Jr. & CPT Stephen B. Pence, Oct. 1987,

. at 33. .

Recent Developments in the Wake of United States v.: Book-
er, by CPT John S. Cooke, Nov. 1978, at 4.

Relief From Court-Martial Sentences at the United States
Disciplinary Barracks: The Disposition Board, by CPT
John V. McCoy, July 1986, at 64.

Sentence Arguments: A View From the Bench, by ‘MAJ
Jody Russelburg, Mar. 1986, at 50.

Sentence Proportionality Under Article 66, by CPT Audrey
H. Liebross, July 1985, at 40,

Sentencing Argument: A Search for the Fountain of Truth,
The, by MAJ James B. Thwing, July 1986, at 35.

Sentencing Evidence, by LTC Patrick P. Brown, Mar
1988, at 29.

Sentencing Guidelines for Courts-Martial: Some Argu-
ments Against Adoption, by LTC Craig S. Schwender,
Aug. 1988, at 33.

Sentencing Reform: Toward a More Uniform, Less Unin-
formed System of Court-Martial Sentencing, by MAJ
Russell W.G. Grove, July 1988, at 26.

Uncharged Misconduct on Sentencing: An Update, by CPT
Stephen W. Bross, Feb. 1986, at 34.

United States v. Holt: The Use of Providence Inqulry Infor-

mation During Sentencmg, by CPT Jody M. Prescott,.

Apr. 1988, at 34.

Use of a Clinical Psychologist During Sentencmg in Child
Abuse Cases, by MAJ Louis C. Cashiola, Apr. 1988, at
43 g
SEPARATIONS, see also ADM]NISTRATIVE

" BOARDS

Advocacy at Administrative Boards: A Primer, by CPT
William D. Turkula, July 1987, at 45,

Officer Eliminations: A Defense Perspectlve, by CPT Ron-
ald K. Heuer, Aug. 1987, at 38.

Use of Compelled Testimony in Military Administrative
Proceedings, by CPT Thomas R. Folk, Aug. 1983, at 1.’

SERVICE OF PROCESS

Service Connection: A Bridge Over Troubled Waters, Part
I, by MAJ James B. Thwing, May 1986, at 20.

Service Connection: A Bridge Over Troubled Waters, Part
II, by MAJ James B. Thwing, June 1986, at 26.

Service of Process on Government Officials Made Easy: Re-
- cent Changes to the Federal Rules of Civil Procedure, by
MAJ Calvin M. Lederer & CPT Thomas R. Folk, May
1983, at 23.

SETTLEMENTS
Structured Settlements: A Useful Tool for the Claims Judge
Advocate, by MAJ Phillip L. Kennerly, Apr. 1986, at 12.

SIXTH AMENDMENT, see also COUNSEL .

Denial of Delay A Limitation on the Right to Civilian
Counsel in the Military, by CPT Gregory A McClclland
Jan. 1984, at 13.

Tempta. Turner, McOmber and the Military Rules of Evi-
‘ dence: A Right to Counsel Trio with the New Look, by
CPT David A. Schlueter, Apr. 1980, at 1. .

Witness Production and the Right to Compulsory Process,
by CPT Richard H. Gasperini, Sept. 1980, at 22.

SKILL QUALIFICATION TEST (SQT)

“SQT”—Is It for Real?, by CW3 Melvm H. Finn, July
1979, at 18.

SOCIAL SECURITY

Handling Social Security Drsablllty Cases by CPT Richard
B. David, Jr., Nov. 1985 at 16

SOLDIERS’ & SAILORS’RELIEF ACT

Use of the Soldiers’ and Sailors’ Civil Relief Act to Ensure
Court Participation—Where’s the Relief?, by CPT Craig
L. Reinold, June 1986, at 17.

SOLICITATIONS

Reviewing Solicitations—A Road Map Through the Feder-
al Acquisition Regulatlon, by MAJ James F. Nagle, Dec
1986, at 19. .

SPEECHES

Gilbert A. Cuneo Lecture—The Adversarial Relationship

in Government Contracting: Causes and Consequences,
- The, by John E. Cavanagh, May 1984, at 1.

Long Way Since Houston: The Treatment of Blacks in the
Military Justice System, A, by COL Ned E. Felder, Oct.
1987, at 8.

Mrhtary Officer and the Constltutlon, The, by Senator
Strom Thurmond, Sept. 1988, at 4.

Opening Remarks for the General Counsel’s Conference, by
Susan J. Crawford, July 1988, at 13. :

Opportunities and Pitfalls for the ARCOM SJA, by COL
Charles E. Brant, Mar. 1981, at 1.

Reflections on' Contemporary Sources of Military Law, by
H. Lawrence Garrett ITII, Feb. 1987, at 38.

Remarks of the Honorable Clifford L. Alexander, Jr by
Clifford L. Alexander, Jr., Nov 1978, at 1.

Some Comments on the Civilianization of Military Justice,
by Robinson O. Everett, Sept. 1980, at 1.

SPEEDY TRIAL

Time Is of the Essence: A Defense Counsel’s Guide to
Speedy Trial Motions, by CPT Thomas W Dworschak,
June 1988, at 29.

SPOUSE ABUSE

Crime in the Home, by LTC Alfred F. Arquilla, Apr. 1988
at3.

STAFF JUDGE ADVOCATE

Pohcy for Providing Assistance to Staﬁ' Judge Advocates,
by OTJAG, Feb. 1986, at 7.

SJA ‘as the Commander’s Lawyer A Realxst:c Proposal
The, by CPT Lawrence A. Gaydos, Aug. 1983, at 14,

SJA in the Emergency Operations Center: Advising the
‘Commander During a Counterterrorism QOperation, The,-
by MAJ Kevin A. Hart, July 1988, at 15.
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STANDARD ARMY' AUTOMATED SUPPORT
SYSTEMS (SAASS) -

Standard Army Automated Support Systems/]udge Advo-
cate General’s Corps. MAJ F John Wagner, Dec 1978
sat 13. :

Word Processing and Appellate Pleadmg. by CPT Robert
D. Higginbotham, Mary Dennis, & Ronda F. Reid, Mar
1980, at 8.

STANDARDS OF CONDUCI'

Dual Compensation and the Moonllghtmg Mrhtary Doctor,
by CPT Scott C.:Black, Sept. 1985, at 3. ‘

STATIONING AGREEMENTS

Stationing Agreements and Their: Impact at the Federal
German Level: A Bonn Perspective, The, by CPT John
E. Parkerson, Jr., Feb. 1986, at 8. :

STIPULATIONS

Attacklng Stlpulatrons of Fact chuu'ed by Pretrlal Agree-
ments, by LTC Dayton M. Cramer, Feb. 1987, at 43.

Defense Concessions as a Trial Tactic, by CPT Joseph A
.. Russelburg, Sept. 1983, at 22.

Stlpulatlons of Fact and the Mlhtary Judge, by COL Her-
bert J. Green, Feb. 1988, at 40 ‘

: STRIKES

Stnke Activity in the Federal Sector The Management Re-
 ‘sponse, by CPT Gregory T Elnboden, June 1984, at 35

SUBPOENAS

Recalcitrant W1tnesses, The, by LTC Mrchael B. Kearns,
Jan. 1987, at 30.

Wntness Production Revrsrted by MAJ Rlchard H. Gasper-
"~ ini, Aug 1981, at I..

SUPREME COURT, U.s.‘j _

Burger Court’s Counter-Revolution in Criminal Procedure:
The Recent Décisions of the United States Supreme
Court, The, by Charles H. Whitebread, June 1985, at 1.

Criminal Law Note—Recent Supreme Court Decisions, by
MAJ Patrick Finnegan, May 1985, at 17. ‘

Estelle v. Smith and the Booker Inqulry, by CPT Chnsto-
pher Wilson, May 1982, at 9.

Military Supreme Court Practice, by DAD Personnel &
MAJ Robert M. Ott, Jan. 1985, at 63.

Military, Religion, and Judicial Review: The Supreme'

" Court’s Decision in‘Goldmanv. Wemberger. The, by
MAJ Thomas R. Folk, Nov. 1986, at 5.

Review of Supreme Court Cases Decided During the Octo-
ber 1985 Term: Part II, A, by CPT Lorrame Lee & Perry
. Oei, Mar.- 1987, at 24... SERES

Review of Supreme Court Cases Decrded Durmg the Octo-
. ber 1985 Term A by CPT Lorrame Lee, July 1986 at
45 ,

'Supreme Court Review of . Decrslons by the Court of Mili-

- tary Appeals: The Legislative Background, by Andrew §.
- Effron, Jan. 1985, at 59. ‘

Unjust Conviction: There isa Way Out by CPT Bryant G
. Snee, Feb. 1988, at 45. =

SURVEILLANCE

Hercules Unchained: A Srmplrﬁed Approach to Wrretap,
" Investigative Momtonng, and’ Eavesdrop Actrvrty, by
MALJ Stephen A.J. Eisenberg, Oct 1980 at T

SURVEY, REPORTS OF

Recent Report of Survey Developments. by MAJ Ward D.
King, Jr., July 1985, at 11. .
Reports of Survey A Practitioner’s Gurde, by MAJ Ward
D. King, Jr., June, 1984 atl.. s

SURVIVOR BENEFITS

Servicemen’s Group Life Insurance An: Extra Layer of
. Protection for Reserve Component Personnel by MAJ
Robert R. Baldwin, June 1982, at 16.
Survivor Benefit Plan, The, by MAJ erham C. Jones, Oct
1984, at l

",-T—'; g
TAXATION

Buying, Selling, and Rentmg the Famlly Home Tax Conse-
quences for the Military Taxpayer After the 1986 Tax
‘Reform Act, by CPT Bernard P. Ingold, Oct 1987 at
23,0 .

City of Phtladelphza v. John E Bullzon—The Federal En-
clave is Not a Sanctuary, by CPT Stewart M Wemtraub
Jan. 1980, at 15

Computer Assisted Tax Preparatlon, by CPT Ellen A. S1n-

. clair, Aug. 1986, at 34.

Federal Retailers Excrse Tax on Dlesel Fuel, by OTJAG
Contract Law Div., Oct. 1979, at 6.+ ©

Gifts and Bequests to Foreign Natronals—Research Gurd-
-ance for the Estate Planner, by: MAJ Seward H. French
July 1982, at 21. 8

Impact of Section ~1034 of the Intemal Revenue Code of
1954 on the Decision to Sell or Rent a Principal Resi-
dence When a Service Member is ‘Reassigned, The, by
CPT Murray B. Baxter, Oct. 1983, at 12.

Requiem to ‘the Estate Carryover Basis Rule, by CPT Tim-
othy J. Grendell, Oct. 1980, at 17.

State Environmental Charges Fees or Taxes? by Larry R.
Rowe, Jan. 1988, at 48. :

Tax - Immunity' and Exemptron for DA Personnel Whlle
"Performing Travel Incident ‘to Oﬂicral Dutles, by Matt
Reres, Jr., Mar. 1981, at 26. -

Tax Reform Act of 1984 and Divorce Taxatron, The, by
MAJ Steven K. Mulliken, Oct. 1984, at 16.

Taxation of Government Contractors, by COL Ronild P,
Cundick & Matt Reres, Jr., Apr. 1984, at 1.

Usmg Tax Information in the InVestigatron of Nontax
Crimes, by CPT Nick Tancredi, Mar. 1986, at 26.

TERRORISM R BN P R

Installation Commander Versus an AggressiVe News ' Media

in an On-Post Terrorist Incident: Avoiding the Constitu-
tional Collision, The, by CPT Porcher L. Taylor III
~.Aug. 1986, at 19.
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randum 88-2, DAJA-PT, July 1988, at 5.

JAGC Automation—Policy Memorandum 88-3,
DAJA-IM, July 1988, at 6.

Establishment of the Environmental Law Division, Memo-
randum from the Secretary of the Army, Oct. 1988, at 3.

Participation in Civic Organizations—Policy Memorandum
88-5, DAJA-CL 1988/5223(27-1a), Oct. 1988, at 4.

Recruiting Legal Specialists and Court Reporters for the
Reserve Components—Policy Letter 88—4, JAGS-GRA,
Sept. 1988, at 3.

Responsibility for Legal Services, General Order No. 26, 15
May 1988, July 1988, at 3.

Reserve Component Premobilization Legal Prepara-
tion—Policy Memorandum 88-1, DAJA-AL (27-3c¢),
May 1988, at 3.

Use of Lasers as Antipersonnel Weapons—Memorandum
of Law, Nov. 1988, at 3.

Index of The Judge Advocate General’s Opinions
The Army Lawyer
January 1988—December 1988

Constructive Discharge, DATA-ALP 1987/2356 (27-1) (14
Sept. 1987), Apr. 1988, at 55.

*U.S. G.P.0. 1988-242-446:0028

DECEMBER 1988 THE ARMY LAWYER ¢ DA PAM 27-50-182 ]







"
i

: '
. B
+ g -
‘




By Order of the Secretary of the Army:
CARL E. VUONO

General, United States Army

Chief of Staff

Official:

WILLIAM J. MEEHAN i
Brigadier General, United States Army

Distribution. Special.

The Adjutant General

m
Department of the Army ‘ : »
The Judge Advocate General's School SECOND CLASS MAIL
us Al:my POSTAGE AND FEES PAID
ATTN: JAGS-DDL DEPARTMENT OF THE ARMY
Charlottesville, VA 22903-1781 ISSN 03641287

Official Business
Penalty for Private Use $300




	Title Page and Date
	TJAG Memorandum Tenth Anniversary Message to TDS Personnel, Subject: Tenth Anniversary Message, dated 21 October 1988
	Articles
	Legality of the “Safe-Sex” Order to Soldiers Having AIDS
	Common Sense and Article 9: A Uniform Approach to Automobile Repossessions

	USALSA Report
	The Advocate for Military Defense Cbunsd
	Government Appellate Division Note
	Trial Defense Service Note
	Clerk of Court Notes

	TJAGSA Practice Notes
	Criminal Law Notes
	Contract Law Note
	Legal Assistance Items
	Administrative and Civil Law Note

	Claims Report
	Case Study: Evaluating Damages in a Medical Malpractice Claim
	Personnel Claims Notes

	Criminal Law Notes
	Guard and Reserve Affairs Items
	CLE News
	Current Material of Interest
	Cumulative Index, November 1978--December 1988
	Subject Index
	Author Index 

	Index of Legal Assistance Items, January 1988-December 1988
	Index of Policy Letters and Messages from The Judge Advocate General, January 1988--December 1988
	Index of The Judge Advocate General's Opinions, January 1988--December 1988

